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ANNEX ON TELECOMMUNICATION

Article 1
Scope and Coverage

1. This Annex applies to measures by a Pa
trade in public telecommunications transport n
services.

2. Notwithstanding Paragraph 1, this Anne
apply to measures by a Party affecting the di
broadcasting and audio-visual services, as defi
Party’s domestic legal framework.

3. Nothing in this Annex shall be construed
Party to allow the supply of public telecom
transport networks or services

made specific commitments under this Chapter.

Article 2
Definitions

For the purposes of this Annex:

(a)
in order to install, maintain or repair e
premises owned or controlled and.
major supplier to

telecommunications transport services:

cost-oriented means based on cost
include a reasonable profit, and m
different cost methodologies for differe
or services;

(b)

(c} essential facilities means facilities
telecommunications transport network

that;

17
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co-location (physical) means acces
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(d)

(if)

are exclusively or predominantly provided

by a single or limited number of suppliers;
and

cannot feasibly be economically  or
technically substituted in order to provide a
service;

facilities-based suppliers means suppliers of
public telecommunications transport networks or
services that:

()
(ii)

(iif)

(iv)

V)

(vi)

(vii)

are licensed carriers in Australia;

are classified as Access Seekers in
accordance with the Telecommunications
Act 2001 as amended from time to time in
New Zealand:

are the Infrastructure Provider for the
Telecommunication Industry (InTi)
licensees in Brunei Darussalam:

are licensed as network facility provider
and licensed network services provider
under domestic law in Cambodia;

are licensed as telecommunication network
provider in Indonesia;

are authorised to establish an enterprise to
provide telecommunications service under
the Telecommunications Act of 2001 in Lao
PDR;

are licensed as Network Facilities Provider
and Network Services Provider in Malaysia;
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{(viliy are telecommunications operators licensed
as network facility provider and/or network
service provider; and operators authorised
by the Ministry of Communications, Posts
and Telegraphs to provide facility based
services in Myanmar,

(ix) are licensed public telecommunications
entiies as defined in the Public
Telecommunications Policy Act of the
Philippines; ‘

(x) are facilities-based operators in Singapore;

(xi) are duly licensed under domestic law as
facilities-based supplier in Thailand; and

(xiy are facilities-based operatofs duly licensed
in Viet Nam;

(e) interconnection means linking with suppliers
providing public telecommunications transport
networks or services in order to allow the users of
one supplier to communicate with users of
another supplier and to access services provided
by another supplier,;

() leased circuits ' means telecommunications
facilities between two or more designated points
that are set aside for the dedicated use of, or
availability to, a particular user;

(@) major supplier means a supplier which has the
ability to materially affect the terms of
participation, having regard to price and supply,
in the relevant market for the supply of public

' in the case of Thailand, “leased circuits” means telecommunications faciliies
between two designated points that are set aside for the dedicated use of, or
availability to, a particular user.
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(h)

()

5

(k)

()

telecommunications  transport  networks  or
services, or parts thereof, as a result of:

(i)  control over essential facilities; or
(ity  use of its position in the market;

non-discriminatory means treatment no less
favourable than that accorded o any other user
of like public telecommunications transport
networks or services in like circumstances;

public telecommunications transport network
means  the public  telecommunications
infrastructure which permits telecommunications

between and among defined network termination
points;

public telecommunications transport service
means any telecommunications transport service
required, explicitly or in effect, by a Party to be
offered to the public generally. Such services
may include, inter alia, telegraph, telephone and
data transmission typically involving the real-time
transmission of customer-supplied information
between two or more points without any end-to-
end change in the form or content of the
customer’s information;

telecommunications means the transmission
and reception of signals by any electromagnetic
means;

telecommunications regulatory body means
any body or bodies in the territory of a Party
which is or are responsible, under the Party's
domestic legal framework, for the regulation of
telecommunications; and
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{m) user means service consumers and
suppliers.

Article 3
Transitional Arrangements

Noting each Party’s different stage of development, and
noting each Party's commitments under GATS, a Party may
delay the application of Article 4 (Competitive Safeguards),

~ Article 6 (Interconnection), Article 7 (Co-location), Article 8
{Leased Circuits Services) and Article 9.2 (Resolution of
Disputes) in accordance with the timetable set out in this
Annex’s Appendix on Transitional Arrangements.

Article 4
Competitive Safeguards

1. Subject to Article 3 (Transitional Arrangements), each
Party shall prevent suppliers of public telecommunications
transport networks or services who, alone or together, are

major suppliers in its territory, from engaging in or continuing
anti-competitive practices.

2. The anti-competitive practices referred to in this Article
shall include:

(a) engaging in anti-competitive cross-subsidisation;

(b) using information obtained from competitors with
anti-competitive results; and

(c) not making available to other suppliers of
telecommunications  transport  networks  or
services, in a timely fashion, technical information
about essential facilities or commercially relevant
information, which is necessary for such
suppliers to provide public telecommunications
transport networks or services.
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Article 5
Licensing

1. Each Party shall ensure that, where a licence is
required, all measures relating to the licensing of suppliers of
public telecommunications transport networks or services in
its territory are published or, where publication is not
practicable, otherwise made publicly available, including:

(a) circumstances in which a licence is required:
(b) licence application procedures;
(cy criteria used to assess licence applications;

(dy standard terms and conditions applicable to
licences;

(e) the period of timé normally required to reach a
decision concerning a licence application;

(fy the cost of and/or fees for applying for andfor
obtaining a licence; and

(g) the period of validity of a licence.

2. Each Party shall ensure that the reasons for the denial
of a licence are made known to an applicant upon request.

Article 6
Interconnection?

1. Subject to Article 3 (Transitional Arrangements), each
Party shall ensure that major suppliers in its territory provide

% For the sake of clarity, nothing in this Article shall be construed 1o require Thailand
or Viet Nam to allow cross-border supply of public telecommunications transport

networks or services in relation to which it has not made specific commitments under
this Chapler,
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interconnection to suppliers of public telecommunications
transport networks or services of other Parties at any

technically feasible point in the major supplier's network.
Such interconnection shall be:

(@)

(b)

()

(d)

provided in a timely fashion, on terms and
conditions (including technical standards and
specifications), and at cost-oriented rates, that
are reasonable (having regard to economic
feasibility), non-discriminatory and transparent;

sufficiently unbundled, such that the supplier of
public telecommunications transport networks or
services seeking interconnection need not pay for
network components or facilities that it does not
require for the service to be provided:

of a quality no less favourable than that provided
for the major supplier's own like services, or for
like services of non-affiliated service suppliers, or
for its subsidiaries or other affiliates; and

provided upon request, at points in addition to the
network termination points offered to the majority
of users, subject to charges that reflect the cost
of construction of necessary additional facilities.

2. Each Party shall ensure that the terms, conditions and
rates (including technical standards and specifications) for
interconnection between major suppliers in its territory and
suppliers of public telecommunications transport networks or
services of other Parties are able to be established (at least):

(@)
(b)

through commercial negotiation; or

by reference to a set of standard terms,
conditions and rates that the major supplier offers
generally to other suppliers of public
telecommunications transport networks  or
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services, and that are approved or set cut by a
telecommunications regulatory body.

3. Each Party shall ensure that the procedures for
interconnection with major suppliers in its territory are
published or otherwise made publicly available.

Article 7
Co-location

1. Subject to Article 3 (Transitional Arrangements), each
Party shall ensure that major suppliers in its territory:

(a) provide to suppliers of public telecommunications
transport networks or services of other Parties
that are facilities-based suppliers in the territory
of that Party, physical co-location of equipment
necessary for interconnection; and

(by in situations where physical co-location referred
to in Subparagraph (a) is not practical for
technical reasons or because of space limitations,
co-operate  with  suppliers  of  public
telecommunications  transport  networks  or
services of other Parties that are facilities-based
suppliers in the territory of that Party, to find and

implement a practical and commercially viable
alternative solution.?

2. Each Party shall ensure that major suppliers in its
territory provide the physical co-location or practical and
commercially viable alternative solution referred to in
Paragraph 1 in a timely fashion and on terms and conditions
(including technical standards and specifications), and at

® Such solutions may include:
(a) permitting facilities-based suppliers to locate equipment in a nearby
building and to connect such equipment to the major supplier's network;
(b) conditioning additional equipment space or virtual co-location;
{c) optimising the use of existing space; and
{(d) finding adjacent space.
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rates, that are reasonable (having regard to economic
feasibility), non-discriminatory and transparent.

3. Each Party may determine, in accordance with its
domestic laws and regulations, the locations at which it
requires major suppliers in its territory to provide the physical
co-location or the practical and commercially viable
alternative solutions referred to in Paragraph 1.

Article §
Leased Circuits Services

Subject to Article 3 (Transitional Arrangements), each Party
shall, unless it is not technically feasible, ensure that major
suppliers in its territory make leased circuits services (that
are public telecommunications transport services) available
to suppliers of public telecommunications transport networks
or services of other Parties in a timely fashion and on terms
and conditions (including technical standards and
specifications), and at rates, that are reasonable (having

regard to economic feasibility), non-discriminatory and
transparent.

Article 9
Resolution of Disputes

1. Each Party shall ensure that a supplier of public
telecommunications transport networks or services of
another Party who requests interconnection with a major
supplier that is authorised to  supply public
telecommunications transport networks or services in the
Party's territory has recourse to a telecommunications
regulatory body to resolve disputes in relation to such

interconnection, including in relation to terms, conditions or
rates:

(a) within a reasonable period of time, according to a
procedure that has been published or otherwise
made publicly available; and
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at the request of the affected supplier of publi
telecommunications  transport  networks  or
services of the other Party. '

2. Subject to Article 3 (Transitional Arrangements), each
Party shall ensure that a supplier of public
telecommunications transport networks or services of
another Party who requests co-location with or leased
circuits services from a major supplier that is authorised to
supply public telecommunications transport networks or
services in the Party's territory has recourse to a
telecommunications regulatory body or a competition
regulatory body to address issues in relation to such co-

location or leased circuits services, including in relation to
terms, conditions or rates:

(a) within a reasonable period of time, according to a
procedure that has been published or otherwise
made publicly available; and

(b) at the request of the affected supplier of public
telecommunications  transport networks  or
services of the other Party.

3.  Each Party shall ensure that its telecommunications
regulatory body or bodies provide, upon request by a
supplier of public telecommunications transport networks or
services of another Party, a written explanation of any
decision by a telecommunications regulatory body that
affects the supplier of public telecommunications transport
networks or services of the other Party, unless such
explanation is otherwise publicly available.

Article 10
Transparency

Each Party shall endeavour to make information that the
Party is required to publish or make publicly available
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pursuant to this Annex available on the internet.

Articie 11
Telecommunications Regulatory Body

1. Each Party shall establish or maintain, as part of its

domestic legal framework, a telecommunications regulatory
body.

2. Each Party shall ensure that every telecommunications
regulatory body that it establishes or maintains is separate
from, and not accountable to, any supplier of public
telecommunications transport networks or services.

3. Each Party shall ensure that the functions and
responsibilities of the telecommunications regulatory body or
bodies, which shall include enforcement of the commitments
set out in Article 6 (Interconnection), and all of its decision-

making powers, shall be set out in the Party's domestic laws
or regulations.

4.  Each Party shall ensure that the decisions of, and the
procedures used by, its telecommunications regulatory body
or bodies are impartial with respect to all interested persons.

5. Each Party shall ensure that any supplier of public
telecommunications transport networks or services of
another Party that is aggrieved, or whose interests are
adversely affected by a determination or decision of a
telecommunications regulatory body of that Party, may
obtain review of the determination or decision by an
administrative, arbitral or judicial tribunal or authority or
according to administrative, arbitral or judicial procedures.
Where such procedures are not independent of the
telecommunications regulatory body, the Party shall ensure
that the procedures in fact provide for an objective and
impartial review. :

1e7
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Article 12
Universal Service

Each Party has the right to define the kind of universal
service obligation it wishes to maintain. Such obligations,
including any cross subsidisation policy set out under each
Party's domestic laws, shall not be regarded as anti-
competitive per se, provided they are administered in a
transparent, non-discriminatory and competitively neutral
manner and are not more burdensome than necessary for
the kind of universal service defined by the Party.

Article 13
Allocation and Use of Scarce Resources®

1. Each Party shall administer its procedures for the
allocation and use of scarce resources, including frequencies

and numbers, in an objective, timely, transparent and non-
discriminatory manner.

2.  Each Party shall publish or otherwise make publicly
available the current state of allocated frequency bands.®

3. Parties are not required to publish identification of
frequencies allocated for specific government uses, or to
otherwise make them publicly available.

4 Decisions on the allocation and assignment of spectrum and frequency
management are not measures that are per se inconsistent with Article 4 {Market
Access) of Chapter 8 (Trade in Services). Accurdingly, each Party retains the ability
to exercise its spectrum and frequency management policies, which may affect the
number of service suppliers, provided that this is done in a manner that is consistent

with this Chapter. Each Party also retains the right to allocale frequency bands taking
into account existing and future needs.

$ Pparties are not required to publish information about the allocation of individual
frequencies to specific licencees.

128




7 geEna

e

o
et )
[} 08

N

5 90 198 @o

o

2
by
=7

6ci

$0 sa40f oyt Ague (i)

00 LM By
O} UOISSEIDE sorT (1)
o alep eyl
JBye sigak asany woy
Aidde oy uoneByan

10 800} o Ayus (1)

001M By
0} uoissanoe soey (i)
JO aep ey
Jeye siead saiy) woy
Aldde o) uogebiyqo

$0 80405 o Ajua (i}

010 IM Y
0} uissanoe soet (1}
4o Bjep oy
isYye s1eek sany woy
Aidde o) uanebyqo

10 101M

3 O} UsISSA0DE

S0E7 jo BlED BY)
sayje sumad sauyyl (1)
wioyy
Aidde oy vonebiao

30104

alj} 0] uoissaNoe

5087 jo Bjep ay)
Jaye sieek aanyy ()
{woy
Aidde o} voneBigp

soe

‘Apapoedsas
{saopues

NN peses) joy)

g pue (LUogesoad 1o
£ 8joiy Jo uoneoydde
30 @1ep 8y} waoyy
Ajdde o1 uoneBiqo

uawesby

SIL} JO 8210) O
Anjus jo sieek ¢ uypim
810§ OJU; SiBJUS
LORDIUNLIWOSa |
U0 meT eyl jeyy
2INSu 0} NCAREPUD
jieys gipoquren
UOHEDIUNLULLIODSIS |
Lo me|

a} jo entoj ot Aljue
10 ajep auyy woy 1eak
L uBy] JejB| OU WOy
Aidde o} uonebig

jusiugalby

SiU] Jo 8210) o1 Aljue
30 @jep By) Jaye sIesk
€ UBY] 1e1e] ou woy
Adde oy uoneBiqo

Bipoquien

‘600z Aenuep | woly
Aidde oy uonebyqo

"500Z Aenuep | woy

‘BO0Z Aenuer | woy
Adde o) uogebiqo

'800Z Asenuep | ol
Ajdde o3 uonebyqo

‘6007 Aenuep | woy
Aidde o} uonebyqo

ounig

26 8pagy

Apdde o} vonebyao

g 8oy

L8y

9 PRy

b apiy

Rued

SINIWIDNVHAV TYNOILISNVHL NO XIONIJdY




1 Gérle

Y

el
[

nn

1 9090

wh

ks

GIYREN

58

B et

£25

o

#1690 e an

oel

EII0) ORN SBWD0 MEBT
SUCHEIUNUALOTSS |

SEIIAIES
SUDHEDIUNIULLIODS)
ut uonedpied oo
~mu Bumoye jusus

~sbuese Aoeinbeas
pue Loyod mippes
JUSLNG JO MBIAGE
ayy jo uanejdwos

S80|AIOY
SUDHEDINLWION B8]
ut uonedionred oo
~pinu Bupaofie s

-sBuesie Loemnbes
pue Logod sopes
JUBLND JO MBIASE
B8U} JO UoEILoD

10 BlEpP 8Y) WOy

saoIAIes
SUOIEDUNUUIWIODS|S]
ui uonedued
oajel-finuw

Bumoyje uswsbuee
Lioenfied

pue Agyjod Jojoss
UBIND JO MBIABY

8y1 jo uvosjdwon

10 ejBp By} woy

SEIUAIDS
SUOREDILNWILLo SIS}
ut uogedpnied
008}~

Bumoye wpwebueie
Atojeinbai

pue Aojjod iopes
JUBLNGD JO MBIAS)

a4y} jo uogajduwos

10 8jep ey woy

MBU BU] BIED BY} WO 10 8jBp Y] woy
Adde oy uonebyqo Adde oy uoneByqo Adde o} uoneByqn Aidde ¢y uogeBian Adde oy voyeBiyqo sewuedy
BILES Jalee
8t} 5] J8ABLOIUM BU} S1 JSABUDILUM
Japeg igiles isiies ‘uopediqo ‘wonebiqo
SUJ S IBABUDIM U} S| JBABLUDIUM ay stueasyoum | syt Bupusweiduy sy Buguswedun
vonesiBs) uonersiDa;
wwoneBige wonedyqo wonebyge afsewop afs|LCP
siu) Bunueswesiduy suyy Bugueswsduy sy Buguestueduy J0 @210 O3 10 8210} OMR
uopesifsg uoeisibay uanesifisg Anus jo siep By} Anue jo s1ep 8y}
JysaUIop ajjsewop afsslIop saye sieek ooy () Jaye sieek aang (1)
'8 sjondy g ey Lelapy § e[y ¥ 8oty Ayreg




s

o

16 90 18 gl

Lel

'BLOZ Jead sy ui paudx@ 8q (v JOBIUOD UOISSEIU0Y I15B] By,

‘'suonejnbes pue sme|
O1ISALLOP S, WeN 18IA
ul paosysl Anp aie

‘'suonenfie) pue sme|
DUSTWOP S, WEBN JBIA
Ui pajasyss Anp aue

‘suonenbal pue sme;
JNSTWOP SWEN 18IA
Ut psioayal Ainp ale

suonebiqo assy seye | suoneByqgo eseyy Jeye | suonebigo ssey) jeye
sieaA aaiy) Aidde oy siesf aauy Aidde o sieak aany Aidde o} WeN 18iA
usweaiby ISeRUD pial-3iiN et} RIS oejued
SIU} JO 820 O} UOISSEoUOT ISB| 8y} UOISS80U0D 58] 8Y) LOISSIDU0T ISB} 8Y] U0|SSaouUos jse) 8Ll
Anjus jo elep ay) wol | o uonendxs ayy Jeye | jo uonesdxe eyyseye | jo uopesdxe sy seye | jo uoendxs By Jeye
Aidde oy uogebiao Adde oy uoyebiygon Adde o uonebyao Adde oy uonebiyao Adde oy uonebifao Jpuepeyl
‘AUE ‘Aped ‘AuBd ‘Aped
184] AQ apew uesqy 1y Aq epew ussq 18yl Ag epew usaq jey} Ag epew useq
aABY SJUBLUNIWIWOD aABY SJUBWHILUWIOD 8ABY SJUSLWIHWIWOD BABY SJUSWI]ULILOD
SWES By} Usym BLUBS 8L} UBYM SLIBS BY} UBYM Sules ay) usym
pue ji ‘Aued eyjoue pue g ‘Aued Jsyjour pue ji ‘Aued ssyjoue pue ji ‘Aued Jeyjoue
O} 8|oIUY siyl 0} O} 8j0IUY SiUY} O} O} OV siyl 0} 0] |RiNY siy} 0}
Suges syusumwiwos | Bupejss sjuswyiwiwod | Suneler sjusumwwos | Suneles SJUBWWILOD
salb Ajuo pm anlb Ajuo im anB Ajuo m anmB Ao jm ‘Juewesiby
aiodebulg ‘o' 'siseq aiodebuig 'e'f 'siseq elodebuig @' 'siseq alodefiuig "8 'siseq SIL} §0 80J0) Ol
jeooudioes B vo epIBY | {Booidoer g Uo ey | [B00sdi0es € Uo Bjoly | [eocidives e wo ey | Ajue sy) uodn ety
siy1 Ajdde o) spwog | siyy Aidde o) spwwo) | sy Adde o sywiwog | sy Aidde o spwwon | sig Aidde o) spwwion asodebuig
L spamy 9 9y ¥ sopdy Aped

o6 By

g epiuy




fik

Wik

90 e @l

MOVEMENT OF NATURAL PERSONS

Article 1
Objectives

The objectives of this Chapter are to:

(a)

(b)

(©)

provide for rights and obligations additional to
those set out in Chapter 8 (Trade in Services)
and Chapter 11 (Investment) in relation to the
movement of natural persons between the
Parties for business purposes;

facilitate the movement of natural persons

engaged in the conduct of trade and investment
between the Parties;

establish streamlined and transparent procedures
for applications for immigration formalities for the

temporary entry of natural persons to whom this
Chapter applies; and

protect the integrity of the Parties’ borders and
protect the domestic labour force and permanent
employment in the territories of the Parties.

Article 2
Scope

1. This Chapter shall apply, as set out in each Party's
schedule of specific commitments in Annex 4 (Schedules of
Movement of Natural Persons Commitments), to measures
affecting the temporary entry of natural persons of a Party
into the territory of ancther Party. Such persons may include:

(a)

husiness visitors;




6 90 1098 gl

RIS G T8 § b i THm & bowo

NERG 667 décln

(d)
(e)

installers and servicers:

executives of a business headquartered in a
Party establishing a branch or subsidiary, or

other commercial presence of that business in
another Party;

intra-corporate transferees; or

contractual service suppliers.

2. This Chapter shall not apply to measures affecting
natural persons seeking access to the employment market of
another Party, nor shall it apply to measures regarding
citizenship, residence or employment on a permanent basis.

Article 3
Definitions

For the purposes of this Chapter:

(a)

(b)

(c)

granting Party means a Party who receives an
application for temporary entry from a natural

person of another Party who is covered by Article
2.1 (Scope);

immigration formality means a visa, permit,
pass or other document or electronic authority
granting a natural person of one Party the right to
enter, reside or work or establish commercial
presence in the territory of the granting Party;

natural person of a Party means a natural
person of a Party as defined in Article 2()

(Definitions) of Chapter 8 (Trade in Services);
and
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(d) temporary entry means entry by a natural
person covered by this Chapter, without the
intent to establish permanent residence.

Article 4
Grant of Temporary Entry

1. Each Party shall, in accordance with that Party's
schedule of specific commitments in Annex 4 (Schedules of
Movement of Natural Persons Commitments), grant
temporary entry or extension of temporary stay in
accordance with this Chapter to natural persons of another
Party provided those natural persons:

(a) follow prescribed application procedures for the
immigration formality sought; and

(b) meet all relevant eligibility requirements for entry
to the granting Party.

2. Any fees imposed in respect of the processing of an

immigration formality shall be reasonable and in accordance
with domestic law.

3. A Party may deny temporary entry or extension of
temporary stay to natural persons of another Party that do
not comply with Paragraph 1(a) and (b).

: Article 5
Schedules of Commitments for the Entry and Temporary
Stay of Natural Persons

Each Party shall set out in Annex 4 (Schedules of Movement
of Natural Persons Commitments) a schedule containing its
commitments for the temporary entry and stay in its territory
of natural persons of another Party covered by Article 2.1
(Scope). These schedules shall specify the conditions and
limitations governing those commitments, including the
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length of stay, for each category of natural persons included
in fi Farty’s schedule of commitments.

Article 6
Processing of Applications

1. Where an application for an immigration formality is
required by a Party, that Party shall process promptly
complete applications for immigration formalities or
extensions thereof received from natural persons of another
Party covered by Article 2.1 (Scope).

2. Each Party shall, upon request and within a reasonable
period after receiving a complete application for an
immigration formality from a natural person of another Party
covered by Article 2.1 (Scope), notify the applicant of:

(a) the receipt of the application;
(b) the status of the application; and

(c) the decision concerning the application including,

if approved, the period of stay and other
conditions.

Article 7
Immigration Measures

1. Nothing in this Chapter, Chapter 8 (Trade in Services)
or Chapter 11 (Investment) shall prevent a Party from
applying measures to regulate the entry of natural persons of
another Party into, or their temporary stay in, its territory,
including those measures necessary to protect the integrity
of, and o ensure the orderly movement of natural persons
across, its borders, provided that such measures are not
applied in such a manner as to nullify or impair the benefits
accruing to another Party under this Chapter or to unduly
impair or delay trade in goods or services or the conduct of
investment activities under this Agreement.

135




L3

b

G 90 we ool

s ¢ i3 § bo i235m § boeo

'Y o

Z

2. The sole fact of requiring persons to meet eligibility

requirements prior to entry to a Party shall not be regarded
as nullifying or impairing benefits accruing to another Party
under this Chapter, or of unduly impairing or delaying trade
in goods or services or the conduct of investment activities
under this Agreement.

Article 8
Transparency
Each Party shall:
(a) publish or otherwise make publicly available

(b)

(c)

explanatory material on all relevant immigration
formalities which pertain to or affect the operation
of this Chapter;

no later than six months after the date of entry
into force of this Agreement publish, such as on
its immigration website, or otherwise make
publicly available in its own territory and to
persons in the territory of the other Parties, the
requirements for temporary entry under this
Chapter, including explanatory material and
relevant forms and documents that will enable
natural persons of other Parties o become
acquainted with those requirements; and

upon modifying or amending any immigration
measure that affects the temporary entry of
natural persons, ensure that the information
published or otherwise made available pursuant
to Subparagraph (b) is updated as soon as
possible within 90 days.
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Article 9
Application of Chapter 17 {Consuitations and Dispute
Settlement) ’

1. The Parties shall endeavour to settle any differences

arising out of the implementation of this Chapter through
consultations.

2. A Party shall not have recourse o Chapter 17
(Consultations and Dispute Settlement) regarding a refusal
to grant temporary entry under this Chapter unless:

(a) the matter involves a pattern of practice on the
part of the granting Party; and

(b) the natural persons affected have exhausted all
available domestic remedies regarding the
particular matters.
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CHAPTER 10
ELECTRONIC COMMERCE

Article 1
Objectives

The objectives of this Chapter are to:

(c)

promote electronic commerce among the Parties;

enhance  co-operation among the Parties

regarding development of electronic commerce;
and

promote the wider use of electronic commerce
globally.

Article 2
Definitions

For the purposes of this Chapter:

(@)

(b)

()

digital certificates are electronic documents or
files that are issued or otherwise linked to a
participant in an electronic communication or

transaction for the purpose of establishing the
participant’s identity;

electronic authentication means the process of
testing an electronic statement or claim, in order
to establish a level of confidence in the
statement’s or claim’s reliability;

electronic signature has for each Party the

meaning set out in its domestic laws and
regulations:
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(d) electronic version of a document means a
document in electronic format prescribed by a

Party, including a document sent by facsimile
transmission;

(e) trade administration documents means forms
issued or controlled by a Party which must be
completed by or for an importer or exporter in
relation to the import or export of goods; and

(f) UNCITRAL refers to the United Nations
Commission on International Trade Law.

Article 3
Transparency

1. Each Party shall publish as promptly as possible or,
where that is not practicable, otherwise make publicly
available all relevant measures of general application
pertaining to or affecting the operation of this Chapter.

2.  Each Party shall respond as promptly as possible to
relevant requests by another Party for specific information on
any of its measures of general application pertaining to or
affecting the operation of this Chapter.

Article 4
Domestic Regulatory Frameworks

Each Party shall maintain, or adopt as soon as practicable,
domestic laws and regulations governing electronic
transactions taking into account the UNCITRAL Model Law
on Electronic Commerce 1996.
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Article 5
Electronic Authentication and Digital Certificates

1. Each Party shall maintain, or adopt as soon as
practicable, measures based on international norms for
electronic authentication that:

(a) permit participants in electronic transactions to
determine the appropriate  authentication

technologies and implementation models for their
electronic transactions;

(b) do not limit the recognition of authentication
technologies and implementation models; and

(c) permit participants in electronic transactions fo
have the opportunity to prove that their electronic
transactions comply with the Party’'s domestic
laws and regulations.

2. The Parties shall, where possible, endeavour to work
towards the mutual recognition of digital certificates and
electronic signatures that are issued or recognised by
governments based on internationally accepted standards.

3. The Parties shall encourage the interoperability of
digital certificates used by business.

Article 6
Online Consumer Protection

1. Subject to Paragraph 2, each Party shall, where
possible, provide protection for consumers using electronic
commerce that is at least equivalent to that provided for
consumers of other forms of commerce under its relevant
laws, regulations and policies.
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2. A Pearty shall not be obliged to apply Paragraph 1
before the date on which that Party enacts domestic laws or

regulations or adopts policies on protection for consumers
using electronic commerce.,

Article 7
Oniine Data Protection

1. Subject to Paragraph 2, each Party shall, in a manner it

considers appropriate, protect the personal data of the users
of electronic commerce.

2. A Party shall not be obliged to apply Paragraph 1
~ before the date on which that Party enacts domestic laws or

regulations to protect the personal data of electronic
commerce users.

3. In the development of data protection standards, each
Party shall consider the international standards and criteria
of relevant international organisations.

Article 8
Paperless Trading

1. Each Party shall, where possible, work fowards the
implementation of initiatives which provide for the use of
paperless trading.

2.  The Parties shall co-operate in international fora to
enhance acceptance of electronic versions of frade
administration documents.

3. In working towards the implementation of initiatives
which provide for the use of paperless frading, each Party
shall take into account the methods agreed by international
organisations including the World Customs Organization.
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4. Each Party shall endeavour o make eleclronic
versions of its trade administration documents publicly
available.

Article 9
Co-operation on Electronic Commerce

1. Recognising the global nature of electronic commerce,
the Parties shall encourage co-operation in research and
training activities that would enhance the development of
electronic commerce. These co-operative research and
training activities may include, but are not limited to:

(a) promotion of the use of electronic versions of
trade administration documents used by any
other Party or Parties;

(b) assisting small and medium enterprises to
overcome obstacles encountered in the use of
electronic commerce;

(¢) sharing information and experiences and
identifying best practices in relation to domestic
legal and policy frameworks in the sphere of
electronic commerce, including those related to
data protection, privacy, consumer confidence,
cyber-security, unsolicited electronic  mall,
electronic signatures, intellectual property rights,
and electronic government;

(d) encouraging co-operative activities to promote
electronic commerce including those that would
improve the effectiveness and efficiency of
electronic commerce;

(e) exploring ways in which a developed Party or
Parties could provide assistance to the
developing Parties in implementing an electronic
commerce legal framework;
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(h)

encouraging co-operation between the relevant
authorities to facilitate prompt investigation and
resolution of fraudulent incidents relating to
electronic commerce {ransactions;

encouraging development by the private sector of
methods of self-regulation, including codes of
conduct, model contracts, guidelines, and
enforcement mechanisms, that foster electronic
commerce; and

actively participating in regional and multilateral

fora to promote development of electronic
commerce.

2.  The Parties shall endeavour to undertake forms of co-
operation that build on and do not duplicate existing co-
operation initiatives pursued in international fora.

Article 10

Non-Application of Chapter 17 (Consultations and

Dispute Settlement)

Chapter 17 (Consultations and Dispute Settlement) shall not
apply to any matter arising under this Chapter.
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INVESTMENT
SECTION A

Article 1
Scope

1. This Chapter shall apply to measures adopted ér
maintained by a Party relating to:

(a) investors of any other Party; and
(b) covered investments.
2. This Chapter shall not apply to:
(&) government procurement;
(by subsidies or grants provided by a Party; and

(¢) services supplied in the exercise of governmental
authority by the relevant body or authority of a
Party. For the purposes of this Chapter, a service
supplied in the exercise of governmental
authority means any service which is supplied
neither on a commercial basis nor in competition
with one or more service suppliers.

Article 2
Definitions

For the purposes of this Chapter:
(a) covered investment means with respect to a

Party, an investment in its territory of an investor
of another Party, in existence as of the date of
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(©)

entry intc force of this Agreement or established,
acquired or expanded thereafter, and which,
where applicable, has been admitted’ by the host
Party, subject o its relevant laws, regulations and
policies;

freely usable currency means a freely usable
currency as determined by the International
Monetary Fund in accordance with the IMF

Articles of Agreement and any amendments
thereto;

investment® means every kind of asset owned or
conirolled by an investor, including but not limited
to the following:

(i)  movable and immovable property and other

property rights such as mortgages, liens or
pledges;

(iiy shares, stocks, bonds and debentures and
any other forms of participation in a juridical
person and rights derived therefrom;

(i) intellectual property rights which are
recognised pursuant to the laws and
regulations of each Party and goodwill;

' For greater certainty:

(a) in the case of Thailand, protection under this Chapter shall be accorded to
covared investments which have been specifically approved in writing for
protection by the competent authorities;

{b) in the case of Viet Nam, “has been adritted” means “has been specifically
registered or approved in writing, as the case may be’.

2 The ferm “investment” does not include an order or judgment entered in a judicial or
administrative action.
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(d)

(€)

claims to money or to any contractua
performance related to a business and
having financial value®;

(v) rights under contracts, including turnkey,
construction, management, production or
revenue-sharing contracts; and

(viy business concessions required to conduct
economic activity and having financial
value conferred by law or under a contract,
including any concession to search for,

cultivate, extract or exploit natural
resources.

For the purpose of the definition of investment in
this Article, returns that are invested shall be
treated as investments and any alteration of the
form in which assets are invested or reinvested
shall not affect their character as investments:

investor of a Party means a natural person of a
Party or a juridical person of a Party that seeks to
make*, is making, or has made an investment in
the territory of another Party;

juridical person means any entity duly
constituted or otherwise organised under
applicable law, whether for profit or otherwise,

® For greater certainty, investment does not mean claims to money that arise solely

from:

{a) commsrcial contracts for sale of goods or services; or
{b) the extension of credit in connection with such commercial contracts.

* For greater certainty, the Parties understand that an investor that “seeks to make’
an investment refers to an investor of another Party that has taken aclive steps to
maka an investment. Where a notification or approval process is required for making
an investment, an investor that "seeks to make” an investiment refers to an investor of
another Party that has initiated such notification or approval process.
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and whether privately-owned or governmentally-
owned, inciuding any corporation,  trust,
partnership, joint venture, sole proprietorship,
association or similar organisation;

() Juridical person of a Party means a juridical

person constituted or organised under the law of
that Party;

(@) measure means any measure by a Party,
whether in the form of a law, regulation, rule,

procedure, decision, administrative action, or any
other form;

(h) measures by a Party includes measures taken
by: '

()  central, regional, or ocal governments and
authorities; and

(i) non-governmental bodies in the exercise of
powers delegated by central, regional, or
local governments or authorities:

(i) natural person of a Party means any natural
Person possessing the nationality or citizenship
of, or right of permanent residence in that Party in
accordance with its laws and regulations; and

()  return means an amount yielded by or derived
from an investment, including profits, dividends,

interest, capital gains, royalties and all other
fawful income,

Article 3
Relation to other Chapters

1. This Chapter does not apply to measures adopted or
maintained by a Party to the extent that they are covered by
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Chapter 8 (Trade in Services) or Chapter 8 (Movement of
Natural Persons).

2.  Notwithstanding Paragraph 1, Article 6 (Treatment of
Investment), Article 7 (Compensation for Losses), Article 8
(Transfers), Article 9 (Expropriation and Compensation),
Article 10 (Subrogation) and Section B (Investment Disputes
between a Party and an Investor) shall apply, mutaiis
mutandis, to any measure affecting the supply of service by
a service supplier of a Party through commercial presence in
the territory of any one of the other Parties pursuant to
Chapter 8 (Trade in Services), but only to the extent that any
such measures relate to a covered investment and an
obligation under this Chapter, regardless of whether such a
service sector is scheduled in a Party's schedule of specific

services commitments in Annex 3 (Schedules of Specific
Services Commitments).

Article 4
National Treatment’

Each Party shall accord 1o investors of another Party, and to
covered investments, in relation to the establishment,
acquisition, expansion, management, conduct, operation,
liquidation, sale, transfer or other disposition of investments,
treatment no less favourable than that it accords, in like
circumstances, to its own investors and their investments.

Article 5
Prohibition of Performance Requirements

No Party shall apply in connection with the establishment,
acquisition, expansion, management, conduct, operation, or
sale or other disposition of an investment of an investor of a
Party in its territory any measure which is inconsistent with
the Agreement on Trade-Related Investment Measures in
Annex 1A to the WTO Agreement.

* The application of this Article is subject to Article 16 (Work Programme).
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Article 8
Treatment of Investment

1. Each Party shall accord o covered investments fair
and equitable treatment and full protection and security.

2. For greater certainty®:

(a) fair and equitable treatment requires each Party

not to deny justice in any legal or administrative
proceedings;

(b)  full protection and security requires each Party {o
take such measures as may be reasonably

necessary to ensure the protection and security
of the covered investment; and

(c) the'concepts of “fair and equitable treatment” and
“full protection and security” do not require
treatment in addition to or beyond that which is
required under customary international law, and
do not create additional substantive rights.

3. A determination that there has been a breach of
another provision of this Agreement, or of a separate
international agreement, does not establish that there has
been a breach of this Article.

Article 7
Compensation for Losses

Each Party shall accord to investors of another Party, and to
covered investments, with respect to measures it adopts or
maintains relating to losses suffered by investments in its
territory owing to armed conflict, civil strife or state of

® in the case of Indonesia, only Paragraph 2(a) and (b} shall apply where Indonesia
is the Party according treatment under this Article.
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emergency, treatment no less favourable than that it accords,
in like circumstances, to:

{a) its own investors and their investments; and

(b) investors of any other Party or non-Party and
their investments.

Article 8
Transfers

1. Each Party shall allow all fransfers relating to a
covered investment to be made freely and without delay into
and out of its territory. Such transfers include:

(a) contributions to capital, including the initial
contribution;

(b)y profits, capital gains, dividends, royalties, licence
fees, technical assistance and technical and
management fees, interest and other current
income accruing from any covered investment;

(c) proceeds from the total or partial sale or
liquidation of any covered investment;

(d) payments made under a contract, including a
loan agreement;

(e) payments made pursuant to Article 7
(Compensation for Losses) and Article 9
(Expropriation and Compensation);

(h  payments arising out of the settlement of a
dispute by any means including adjudication,
arbitration or the agreement of the parties to the
dispute; and
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(@) earnings and other remuneration of personnel

engaged from abroad in connection with that
investment.

2. Each Party shall allow such transfers relating to a
covered investment to be made in a freely usable currency at
the market rate of exchange prevailing at the time of transfer.

3. Notwithstanding Paragraphs 1 and 2, a Party may
prevent or delay a transfer through the equitable, non-

discriminatory, and good faith application of its laws and
regulations relating to:

(a) bankruptcy, insolvency, or the protection of the
rights of creditors;

(b) issuing, trading, or dealing in securities, futures,
options, or derivatives;

(c) criminal or penal offences and the recovery of the
proceeds of crime;

(d) financial reporting or record keeping of transfers

when necessary to assist law enforcement or
financial regulatory authorities;

(e) ensuring compliance with orders or judgments in
judicial or administrative proceedings;

(f) . taxation;

(g) social security, public retirement, or compulsory
savings schemes; and

(h) severance entitlements of employees.
4. Nothing in this Chapter shall affect the rights and

obligations of each Party as a member of the International
Monetary Fund under the IMF Articles of Agreement,
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including the use of exchange actions which are in
conformity with the IMF Articles of Agreement, provided that
a Party shall not impose restricions on any capital
transactions inconsistently with its specific commitments
under this Chapter regarding such fransactions, except
under Article 4 (Measures to Safeguard the Balance of
Payments) of Chapter 15 (General Provisions and

Exceptions) or at the request of the International Monetary
Fund.

Article 9
Expropriation and Compensation’

1. A Party shall not expropriate or nationalise a covered
investment either directly or through measures equivalent to
expropriation or nationalisation (expropriation), except:

(a) for a public purpose?,

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective
compensation; and

(d) in accordance with due process of law.
2. The compensation referred to in Paragraph 1(c) shall:

(a) be paid without delay®;

7 This Article shall be interpreted in accordance with this Chapler's Annex on
Expropriation and Compensation.

8 For the avoidance of doubt, where Malaysia is the expropriating Party, any

measure of expropriation relating to land shall be for the purposes as set out in the
domestic laws and regulations relating to Jand acquisition.

® The Parties understand that there may be legal and administrative processes that
need to be observed before payment can be made.
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(b) be equivalent to the fair market value of the
expropriated investment at the time when or
immediately before the expropriation was publicly
announced'®, or when the expropriation occurred,
whichever is applicable;

(c) not reflect any change in value because the

intended expropriation had become known
earlier; and

(d) be effectively realisable and freely transferable
between the territories of the Parties.

3. The compensation referred to in Paragraph 1(c) shall
include appropriate interest. The compensation, including
any accrued interest, shall be payable either in the currency

of the expropriating Party, or if requested by the investor, in a
freely usable currency.

4. If an investor requests payment in a freely useable
currency, the compensation referred to in Paragraph 1(c),
including any accrued interest, shall be converted into the

currency of payment at the market rate of exchange
prevailing on the date of payment.

5. This Article does not apply to the issuance of
compulsory licences granted in relation to intellectual
property rights in accordance with the TRIPS Agreement.

6.  Notwithstanding Paragraphs 1 to 4, in the case where
Singapore or Viet Nam is the expropriating Party, any
measure of expropriation relating to land, which shall be as
defined in the existing domestic legislation of the
expropriating Party on the date of entry into force of this
Agreement, shall be for a purpose and upon payment of
compensation made in accordance with the aforesaid

*® in the case of the Philippines, the time when or immediately before the

expropriation was publicly announced refers to the date of fiing of the Petition for
Expropriation,
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legisiation. Such compensation shall be subject to any
subsequent amendments to the aforesaid legislation relating
to the amount of compensation where such amendments
follow the general trends in the market value of the land.

Article 10
Subrogation

1. If a Party or an agency of a Party makes a payment to
an investor of that Party under a guarantee, a contract of
insurance or other form of indemnity it has granted on non-
commercial risk in respect of an investment, the other Party
shall recognise the subrogation or transfer of any right or
claim in respect of such investment. The subrogated or
transferred right or claim shall not be greater than the original
right or claim of the investor.

2. Where a Party or an agency of a Party has made a
payment to an investor of that Party and has taken over
rights and claims of the investor, that investor shall not,
unless authorised to act on behalf of the Party or the agency

making the payment, pursue those rights and claims against
the other Party.

3. In any proceeding involving an investment dispute, a
Party shall not assert, as a defence, counter-claim, right of
set-off or otherwise, that the investor or the covered
investment has received or will receive, pursuant to an
insurance or guarantee contract, indemnification or other
compensation for all or part of any alleged loss.

Article 11
Denial of Benefits

1. Following notification, a Party may deny the benefits of
this Chapter:

(a) to an investor of another Party that is a juridical
person of such other Party and to investments of
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that investor if an investor of a non-Party owns or
controls the juridical person and the juridical
person has no substantive business operations in
the territory of the other Party;

(b) to an investor of another Party that is a juridical
person of such other Party and to investments of
that investor if an investor of the denying Party
owns or controls the juridical person and the
juridical person has no- substantive business
operations in the territory of any Party, other than
the denying Party.

2. Notwithstanding Paragraph 1 and subject to prior
notification to and consultation with the relevant Party,
Thailand may, under its applicable laws and regulations,
deny the benefits of this Chapter relating to the admission,
establishment, acquisition and expansion of investments to
an investor of another Party that is a juridical person of such
Party and to investments of such an investor where Thailand
establishes that the juridical person is owned or controlled by

natural persons or juridical persons of a non-Party or the
denying Party.

3. Inthe case of Thailand, a juridical person is:

(a) owned by natural persons or juridical persons of
a Party or a non-Party if more than 50 per cent of

the equity interest in it is beneficially owned by
such persons;

(b) controlled by natural persons or juridical
persons of a Party or non-Party if such persons
have the power to name a majority of its directors
or otherwise to legally direct its actions.

4. Following notification, and without prejudice to

Paragraph 1, the Philippines may deny the benefits of this
Chapter to an investor of another Party and to investments of
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that investor, where it establishes that such investor has
made an investment in breach of the provisions of
Commonwealth Act No. 108, entitled “An Act to Punish Acts
of Evasion of Laws on the Nationalization of Certain Rights,
Franchises or Privileges”, as amended by Presidential

Decree No. 715, otherwise known as “The Anti-Dummy Law”,
as may be amended.

Article 12
Reservations'’

1. Article 4 (National Treatment), and in the case of Lao

PDR Article 5 (Prohibition of Performance Requirements), do
not apply to:

(@) any existing measure that does not conform to
those Articles maintained by a Party at:

(iy  the central level of government, as set out
by that Party in its Schedule to List I;

(ity a regional level of government, as set out
by that Party in its Schedule to List I; or

(i) alocal level of government;

(b) the continuation or prompt renewal of any
measure referred to in Subparagraph (a); or

{c) an amendment to any measure referred to in
Subparagraph (a) to the extent that the
amendment does not decrease the conformity of
the measure as it existed at the date of entry into
force of the Party’s Schedule to List I, with Article
4 (National Treatment), and, in the case of Lao
PDR Article 5 (Prohibition of Performance
Requirements).

" The application of this Articté is subject to Article 16 {Work Programme).
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2. Article 4 (National Treatment), and in ?hfﬂ case of Lao

PDR Amf‘ 5¢( Prohibition of Performance irements), do
not apply to any measure that a Party adopts or maintains

with respect to sectors, sub-sectors, or activities, as set out
n its Schedule to List 1L

3. Other than pursuant to any procedures for the
modification of schedules of reservations, a Party may not,
under any measure adopted after the date of entry into force
of this Agreement and covered by its Schedule to List i,
require an investor of another Party, by reason of its
nationality, to sell or otherwise dispose of an investment
existing at the time the measure becomes effective.

Article 13
Transparency

1. Each Party shall publish promptly and, except in
emergency situations, at the latest by the time of their entry
into force, all relevant measures of general application
covered by this Chapter. International agreements pertaining
to or affecting investors or investment activities to which a
Party is a signatory shall also be published,

2. To the extent possible, each Party shall make the
measures and international agreements of the kind referred
to in Paragraph 1 available on the internet.

3. Where publication referred m in Paragraphs 1 and 2 is
not practicable, such information'? shall be made otherwise
publicly available.

4. To the extent provided for under its domestic legal
framework, each Party shall endeavour to provide a

? For greater certainty, the Parties agree that such information may be published in
each Party's chosen language.
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reasonable opportunity for comments by interested persons
on measures referred to in Paragraph 1 before adoption.

5. Each Party shall designate a contact point to facilitate
communications among the Parties on any matter covered

by this Chapter. Upon the request of another Party, the
contact point shall:

(a) identify the office or official responsxb§e for the
relevant matter; and

(b) assist as necessary in facilitating
communications with the requesting Party with
respect to that matter.

8. Each Party shall respond within a reasonable period of

time to all requests by any other Party for specific information
on:

(@) any measures or international agreements
referred to in Paragraph 1;

(b) any new, or any changes to existing, measures
or administrative guidelines which significantly
affect investors or covered investments, whether
or not the other Party has been previously
notified of the new or changed measure or
administrative guideline.

7. Any nofification or communication under this Article
shall be provided to the other Party through the relevant
contact points in the English language.

8.  Nothing in this Article shall be construed as requiring a
Party to provide confidential information, the disclosure of
which would impede law enforcement, or otherwise be
contrary to the public interest, or which would prejudice
legitimate commercial interests of particular juridical persons,
public or private.

158

e




G 90 we g pmiig ¢ 13 § b 13 3§m 51 Booo nofRy $801 ood

9. Each Party shall ensure that in its administrative
proceedings reiating to the application of measures referred

to in Paragraph 1 to particular investors or investments of the
other Party in specific cases that:

(a) to the extent provided under its domestic legal
framework and where possible, persons of
another Party that are directly affected by a
proceeding are provided reasonable notice, when
a proceeding is initiated,;

(b) to the extent provided under its domestic legal
framework, that it endeavours to afford such
persons with reasonable opportunity to present
their positions prior to any final administrative
action, when time, the nature of the proceeding,
and the public interest permit; and

(c)y its procedures are in accordance with its laws.

10. Each Party shall maintain judicial or administrative
tribunals or procedures for the purpose of the prompt
review " and, where warranted, correction of final
administrative actions regarding matters covered by this
Chapter. Where such procedures or tribunals are not
independent of the agency entrusted with the administrative
action concerned, each Party shall ensure that the tribunals
or procedures provide for an objective and impartial review.

11. Each Party shall ensure that, in any such tribunals or

procedures, the parties to the proceedings are provided with
the right to:

(a) a reasonable opportunity to support or defend
their respective positions; and

3 £ar avoidance of doubt, the form of “review” shall be as provided for under the
Party's law.
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(b} adecision in accordance with the Party's laws.

12. Each Parly shall ensure, subject to appeal or further
review as provided in its law, that any decision referred to in
be i

Paragraph 11(b) shall mpiemented in accordance with its
laws.

Article 14
Special Formalities and Disclosure of Information

1. Nothing in Article 4 (National Treatment) shall be
construed to prevent a Party from adopting or maintaining a
measure that prescribes special formalities in connection
with covered investments, including a requirement that
covered investments be legally constituted under the laws or
regulations of the Party, provided that such formalities do not
substantially impair the protections afforded by a Party to

investors of another Party and covered investments pursuant
to this Chapter.

2. Notwithstanding Article 4 (National Treatment), a Party
may require an investor of another Party, or a covered
investment, to provide information concerning that
investment solely for informational or statistical purposes.
The Party shall protect to the extent possible any confidential
information which has been provided from any disclosure
that would prejudice legitimate commercial interests of the
investor or the covered investment. Nothing in this
Paragraph shall be construed to prevent a Party from
otherwise obtaining or disclosing information in connection
with the equitable and good faith application of its law.

Article 15
Special and Differential Treatment for the Newer ASEAN
Member States

In order to increase the benefits of this Chapter for the newer

ASEAN Member States, and in accordance with the
objectives of and the Preamble to this Agreement and
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objectives of Chapter 12 (Economic Co-operation), the
Paities recognise the importance of according special and
differential treatment to the newer ASEAN Member States
under this Chapter, through:

(@)

(b)

(d)

technical assistance to strengthen their capacity
in relation to investment policies and promotion,

including in areas such as human resource
development;

access to information on the investment policies
of other Parties, business information, relevant
databases and contact points for investment
promotion agencies;

commitments in areas of interest {o the newer
ASEAN Member States: and

recognising that commitments by each newer
ASEAN Member State may be made in
accordance with its individual stage of
development.

Article 16
Work Programme

1. The Parties shall enter into discussions on:

(@)
(b)

schedules of reservations to this Chapter; and

treatment of invesiment in services which does

not qualify as commercial presence in Chapter 8
(Trade in Services).

2. The Parties shall also enter into discussions with a
view to agreeing on:
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(a) the application of most-favoured-nation treatment

to this Chapter, including 1o those schedules of
reservations; and

(b) procedures for the modification of schedules of
reservations.

3. The Parties shall conclude the discussions referred to
in Paragraphs 1 and 2 within five years from the date of entry
into force of this Agreement unless the Parties otherwise
agree. These discussions shall be overseen by the
Investment Committee established pursuant to Article 17
(Committee on Investment).

4. Schedules of reservations to this Chapter referred to in

Paragraph 1 shall enter into force on a date agreed to by the
Parties.

5. Notwithstanding anything to the contrary in this
Chapter, Article 4 (National Treatment) and Article 12
(Reservations) shall not apply until the Parties’ schedules of
reservations to this Chapter have entered into force in
accordance with Paragraph 4.

Article 17
Committee on Investment

1. The Parties hereby establish a Committee on
Investment  (Investment  Committee) consisting  of
representatives of the Parties.

2. The Investment Committee shall meet within one year
from the date of entry into force of this Agreement and
thereafter as mutually determined by the Parties. Meetings
may be conducted in person, or by any other means as
mutually determined by the Parties.
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3. The Investment Committee's functions shall be:

(a) to oversee the discussions referred to in Article
16.1 and 16.2 (Work Programme);

(b)  to review the implementation of this Chapter:

(c) to consider any other matters related to this
Chapter identified by the Parties; and

(d) toreport to the FTA Joint Committee as required.
SECTIONB
Investment Disputes between a Party and an Investor

Article 18
Scope and Definitions

1. This Section shall apply to disputes between a Party
and an investor of another Party concerning an alleged
breach of an obligation of the former under Section A which

causes loss or damage to the covered investment of the
investor,

2. This Section shall not apply to investment disputes

which have occurred prior to the entry into force of this
Agreement.

3. A natural person possessing the nationality or
citizenship of a Party may not pursue a claim against that
Party under this Section.

4. Forthe purpose of this Section:

(a8) Appointing Authority means:
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(b)

(c)

(d)

(e)

)

)

(h)

(H  in the case of arbitration under Article
21.1(b) or (c) (Submission of a Claim), the
Secretary-General

of ICSID;

(i) in the case of arbitration under Article
21.1(d) or (e) (Submission of a Claim), the

Secretary-General of the Permanent Court
of Arbitration; or

(i) any person as agreed between the
disputing parties;

disputing Party means a Party against which a
claim is made under this Section;

disputing party means a disputing investor or a
disputing Party,

disputing parties means a disputing investor
and a disputing Party;

disputing investor means an investor of a Party
that makes a claim against another Party on its
own behalf under this Section, and where
relevant includes an investor of a Party that
makes a claim on behalf of a juridical person of

the disputing Party that the investor owns or
controls;

ICSID means the International Centre for
Settlement of Investment Disputes;

ICSID Convention means the Convention on the
Settlement of Investment Disputes between
States and National of other States, done at
Washington on 18 March 1865;

ICSID Additional Facility Rules means the
Rules Governing the Additional Facility for the
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Administration of Proceedings by the Secretariat
of the International Centre for Settlement of
investment Disputes,

() non-disputing Party means the Party of the
disputing investor,

() New York Convention means the Unifed
Nations Convention on the Recognition and

Enforcement of Foreign Arbitral Awards, done at
New York on 10 June 1958 and

(k) UNCITRAL Arbitration Rules means the
arbitration rules of the United Nations
Commission - on International Trade Law,
approved by the United Nations General
Assembly on 15 December 1976.

Article 19
Consultations

1. In the event of an investment dispute referred to in
Article 18.1 (Scope and Definitions), the disputing parties
shall as far as possible resolve the dispute through
consultation, with a view towards reaching an amicable
setftlement. Such consultations, which may include the use of
non-binding, third party procedures, shall be initiated by a
written request for consultations delivered by the disputing
investor to the disputing Party.

2. With the objective of resolving an investment dispute
through consultations, a disputing investor shall provide the
disputing Party, prior to the commencement of consultations,
with information regarding the legal and factual basis for the
investment dispute.
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Article 20
Claim by an Investor of a Party

If an investment dispute has not been resolved within 180
days of the receipt by a disputing Party of a request for
consultations, the disputing investor may, subject to this
Article, submit to conciliation or arbitration a claim:

(a)

(b)

that the disputing Party has breached an
obligation arising under Article 4 (National
Treatment), Article 6 (Treatment of Investment),
Article 7 (Compensation for Losses), Article 8
(Transfers), and Article 9 (Expropriation and
Compensation) relating to the management,

conduct, operation or sale or other disposition of
a covered investment; and

that the disputing investor or the covered
investment has incurred loss or damage by
reason of, or arising out of, that breach.

Article 21
Submission of a Claim

1. A disputing investor may submit a claim referred to in
Article 20 (Claim by an Investor of a Party) at the choice of
the disputing investor:

(@)

where the Philippines or Viet Nam is the
disputing Party, to the courts or tribunals of that
Party, provided that such courts or tribunals have
jurisdiction over such claim; or
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he ICSID Convention and the /ICS/ID Pwes
of Procedure for Arbitration Proceedings '
provided that both the disputing Party and the

non-disputing Party are parties to the ICSID
Convention; or

(c) under the ICSID Additional Facilty Rules,
provided that either of the disputing Party or non-

disputing Party are a party to the ICSID
Convention; or

(d) under the UNCITRAL Arbitration Rules; or

(e) if the disputing parties agree, to any other
arbitration institution or under any other
arbitration rules,

provided that resort to one of the fora under Subparagraphs
(a) to (e) shall exclude resort to any other.

2.  Aclaim shall be deemed submitted to arbitration under
this Article when the disputing investor’'s notice of or request
for arbitration made in accordance with this Section (notice of
arbitration) is received under the applicable arbitration rules.

3.  The arbitration rules applicable under Paragraph 1(b)
to (e) as in effect on the date the claim or claims were
submitted to arbitration under this Article, shall govern the
arbitration except to the extent modified by this Section.

4. In relation to a specific investment dispute or class of
disputes, the applicable arbitration rules may be waived,
varied or modified by written agreement between the
disputing parties. Such rules shall be binding on the relevant

* in the case of the Philippines, the submission of a claim under the ICSID
Convention and the ICSID Rules of Procedure for Arbitration Proceedings shall be
subject 10 a written agreement between the disputmg parties in the event that an
investment dispute arises.
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tribunal or tribunals established pursuant to this Section, and
on individual arbitrators serving on such tribunals.

5. The disputing investor shall provide with the notice of
arbitration:

(a) the name of the arbitrator that the disputing
investor appoints; or

(b) the disputing investor's written consent for the
Appointing Authority to appoint that arbitrator.

Article 22
Conditions and Limitations on Submission of a Claim

1. The submission of a dispute as provided for in Article
20 (Claim by an Investor of a Party) to conciliation or
arbitration under Aricle 21.1(b) to (e) (Submission of a

Claim) in accordance with this Section, shall be conditional
upon:

(a) the submission of the investment dispute to such
conciliation or arbitration taking place within three
years of the time at which the disputing investor
became aware, or should reasonably have
become aware, of a breach of an obligation
referred to in Article 20(a) (Claim by an Investor
of a Party) causing loss or damage to the
disputing investor or a covered investment;

(b) the disputing investor providing written notice,
which shall be submitted at least 90 days before
the claim is submitted, to the disputing Party of its
intent to submit the investment dispute to such
conciliation or arbitration and which Dbriefly
summarises the alleged breach of the disputing
Party (including the articles or provisions alleged
to have been breached) and the loss or damage
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allegedly caused to the disputing investor or a
vered investment; and

(c) the notice of arbitration being accompanied by
the disputing investor's written waiver of its right
to initiate or continue any proceedings before the
courts or administrative tribunals of either Party,
or other dispute settlement procedures, of any
proceeding with respect to any measure alleged
to constitute a breach referred to in Article 20
{(Claim by an Investor of a Party).

2. Notwithstanding Paragraph 1(c), no Party shall prevent
the disputing investor from initiating or continuing an action
that seeks interim measures of protection for the sole
purpose of preserving its rights and interests and does not
involve the payment of damages or resolution of the
substance of the matter in dispute, before the courts or
administrative tribunals of the disputing Party.

3. No Party shall give diplomatic protection, or bring an
international claim, in respect of a dispute which has been
submitted to conciliation or arbitration under this Article,
unless such other Party has failed to abide by and comply
with the award rendered in such dispute. Diplomatic
protection, for the purposes of this Paragraph, shall not
include informal diplomatic exchanges for the sole purpose
of facilitating a settlement of the dispute.

4. A disputing Party shall not assert, as a defence,
counter-claim, right of set-off or otherwise, that the disputing
investor or the covered investment has received or will
receive, pursuant to an insurance or guarantee contract,
indemnification or other compensation for all or part of any
alleged loss.
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Article 23
Selection of Arbitrators

1. Unless the disputing parties otherwise agree, the
tribunal shall comprise three arbitrators:

(a) one arbitrator appointed by each of the disputing
parties; and

(b) the third arbitrator, who shall be the presiding
arbitrator, appointed by agreement of the
disputing parties, shall be a national of a non-
Party which has diplomatic relations with the
disputing Party and non-disputing Party, and
shall not have permanent residence in either the
disputing Party or non-disputing Party.

2. Arbitrators shall have expertise or experience in public
international law, international trade or international
investment rules, and be independent of, and not be affiliated
with or take instructions from the disputing Party, the non-
disputing Party, or disputing investor.

3. The Appointing Authority shall serve as appointing
authority for arbitration under this Article.

4. If a tribunal has not been constituted within 75 days
from the date that a claim is submitted to arbitration under
this Section, the Appointing Authority, on the request of a
disputing party, shall appoint, in his or her discretion, the
arbitrator or arbitrators not yet appointed.

5.  The disputing parties may establish rules relating to

expenses incurred by the tribunal, including arbitrators’
remuneration.

6.  Where any arbitrator appointed as provided for in this
Article resigns or becomes unable to act, a successor shall
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be appointed in the same manner as prescribed for the
appointment of the original arbitrator and the successor shall
have all the powers and duties of the original arbitrator.

Article 24
Consolidation

Where two or more claims have been submitted separately
to arbitration under Article 20 (Claim by an Investor of a
Party) and the claims have a question of law or fact in
common and arise out of the same or similar events or
circumstances, all concerned disputing parties may agree to

consolidate those claims in any manner they deem
appropriate.

Article 25
Conduct of the Arbitration

1. Where issues relating to jurisdiction or admissibility are

raised as preliminary objections, a tribunal shall decide the
matter before proceeding to the merits.

2. A disputing Party may, no later than 30 days after the
constitution of the tribunal, file an objection that a claim is
manifestly without merit. A disputing Party may also file an
objection that a claim is otherwise outside the jurisdiction or
competence of the tribunal. The disputing Party shall specify
as precisely as possible the basis for the objection.

3.  The tribunal shall address any such objection as a
preliminary question apart from the merits of the claim. The
disputing parties shall be given a reasonable opportunity to
present their views and observations to the tribunal. If the
tribunal decides that the claim is manifestly without merit, or
is otherwise not within the jurisdiction or competence of the
tribunal, it shall render an award to that effect.

4. The tribunal may, if warranted, award the prevailing
party reasonable costs and fees incurred in submitting or
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opposing the objection. In determining whether such an
award is warranted, the tribunal shall consider whether either
the claim or the objection was frivolous or manifestly without

merit, and shall provide the disputing parties a reasonable
opportunity to comment.

5.  Unless the disputing parties otherwise agree, the
tribunal shall determine the place of arbitration in accordance
with the applicable arbitration rules, provided that the place

shall be in the territory of a State that is a party to the New
York Convention.

8.  Where an investor claims that the disputing Party has
breached Article 9 (Expropriation and Compensation) by the
adoption or enforcement of a taxation measure, the disputing
Party and the non-disputing Party shall, upon request from
the disputing Party, hold consuliations with a view to
determining whether the taxation measure in question has an
effect equivalent to expropriation or nationalisation. Any
tribunal that may be established pursuant to this Section
shall accord serious consideration to the decision of both
Parties under this Paragraph.

7. If both Parties fail either to initiate consultations
referred to in Paragraph 8, or to determine whether such
taxation measure has an effect equivalent to expropriation or
nationalisation within the period of 180 days from the date of
the receipt of request for consultation referred to in Article 19
(Consultations), the disputing investor shall not be prevented

from submitting its claim to arbitration in accordance with this
Section.

Article 26
Transparency of Arbitral Proceedings

1.  Subject to Paragraphs 2 and 3, the disputing Party may

make publicly available all awards and decisions produced
by the tribunal.
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2. Any of the disputing parties that intend to use

information designated as confidential information in a
hearing shali so advise the tribunal. The tribunal shall make

appropriate arrangements to protect the information from
disclosure.

3. Any information specifically designated as confidential
that is submitted to the tribunal or the disputing parties shall
be protected from disclosure to the public.

4. A disputing party may disclose to persons directly
connected with the arbitral proceedings such confidential
information as it considers necessary for the preparation of

its case, but it shall require that such confidential information
is protected.

5.  The tribunal shall not require a Party to furnish or allow
access to information the disclosure of which would impede
law enforcement or would be contrary to the Party's law
protecting Cabinet confidences, personal privacy or the
financial affairs and accounts of individual customers of

financial institutions, or which it determines to be contrary to
its essential security.

6.  The non-disputing Party shall be entitled, at its cost, to
receive from the disputing Party a copy of the notice of
arbitration, no later than 30 days after the date that such
document has been delivered to the disputing Party. The
disputing Party shall notify all other Parties of the receipt of
the notice of arbitration within 30 days thereof.

Article 27
Governing Law

1. Subject to Paragraphs 2 and 3, when a claim is
submitted under Article 20 (Claim by an Investor of a Party),
the tribunal shall decide the issues in dispute in accordance
with this Agreement, any other applicable agreements
between the Parties, any relevant rules of international law
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applicable in the relations between the Parties, and, where
applicable, any relevant domestic law of the disputing Party.

2. The tribunal shall, on its own account or at the request
of a disputing party, request a joint interpretation of any
provision of this Agreement that is in issue in a dispute. The
Parties shall submit in writing any joint decision declaring
their interpretation to the tribunal within 60 days of the
delivery of the request. Without prejudice to Paragraph 3, if
the Parties fail to issue such a decision within 80 days, any
interpretation submitted by a Party shall be forwarded to the

disputing parties and the tribunal, which shall decide the
issue on its own account.

3. A joint decision of the Parties, declaring their
interpretation of a provision of this Agreement shall be
binding on a tribunal, and any decision or award issued by a
tribunal must be consistent with that joint decision.

Articie 28
Awards

1. Where a tribunal makes a final award against either of

the disputing parties, the tribunal may award, separately or in
combination, only:

(a) monetary damages and any applicable interest;
and

(b) restitution of property, in which case the award
shall provide that the disputing Party may pay

monetary damages and any applicable interest in
lieu of restitution.

2. A tribunal may also award costs and attorney’s fees in

accordance with this Section and the applicable arbitration
rules.

3. Atribunal may not award punitive damages.
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4. An award made by a tribunal shall be final and binding
upon the disputing parties. An award shall have no binding
force except between the disputing parties and in respect of
the particular case.

5.  Subject to Paragraph 6 and the applicable review
procedure for an interim award, a disputing Earty shall abide
by and comply with an award without delay.

6. A disputing party méy not seek enforcement of a final
award until:

(a8) in the case of a final award under the ICSID
Convention:

(i) 120 days has elapsed from the date the
award was rendered and no disputing party
has requested revision or annulment of the
award; or

(iiy revision or annulment proceedings have
been completed;

(b) in the case of a final award under the ICSID
Additional  Facility  Rules, the UNCITRAL
Arbitration Rules, or the rules selected pursuant
to Article 21.1(e) (Submission of a Claim):

(i) 90 days have elapsed from the date the
award was rendered and no disputing party
has commenced a proceeding to revise, set
aside, or annul the award; or

(iy a court has dismissed or allowed an
application to revise, set aside, or annul the
award and there is no further appeal.

7.  Each Party shall provide for the enforcement of an
-award in its territory.

% The Parfies understand that there may be domestic legal and administrative
processes that need to be observed before an award can be compﬁed with.
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