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CHAPTER 8
SANITARY AND PHYTOSANITARY MEASURES

Article 1
Objectives

The objectives of this Chapter are to:

(a) facilitate trade among the Parties while protecting
human, animal or plant life or health in the
territory of each Party;

(b) provide greater transparency in  and
understanding of the application of each Party’s
regulations -and procedures relating to sanitary
and phytosanitary measures;

(c) strengthen co-operation among the competent
authorities of the Parties which are responsible
for matters covered by this Chapter; and

(d) enhance practical implementation of the
principles and disciplines contained within the
SPS Agreement.

Article 2
Scope

This Chapter shall apply to all sanitary and phytosanitary
measures of a Party that may, directly or indirectly, affect
trade among the Parties.

Article 3
Definitions

For the purposes of this Chapter:
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(a) competent authorities means those authorities
within each Party recognised by the national
government as responsible for developing and
administering  the various  sanitary and
phytosanitary measures within that Party;

(b) international standards, guidelines and
recommendations shall have the same meaning
as set out in paragraph 3 of Annex A to the SPS
Agreement;

(c) sanitary or phytosanitary measure shall have
the same meaning as set out in paragraph 1 of
Annex A to the SPS Agreement; and

(d) SPS Agreement means the Agreement on the
Application of Sanitary and Phytosanitary
Measures in Annex 1A to the WTO Agreement.

Article 4
General Provisions

1. Each Party affirms its rights and obligations with
respect to each other Party under the SPS Agreement.

2. Each Party commits to apply the principles of the SPS
Agreement in the development, application or recognition of
any sanitary or phytosanitary measure with the intent to
facilitate trade among the Parties while protecting human,
animal or plant life or health in the territory of each Party.

Article 5
Equivalence

1. The Parties shall strengthen co-operation on
equivalence in accordance with the SPS Agreement and
relevant  international  standards,  guidelines  and
recommendations, in order to facilitate trade among the
Parties.
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2. To facilitate trade, the competent authorities of the
relevant Parties may develop equivalence arrangements and
make equivalence decisions, in particular in accordance with
Article 4 of the SPS Agreement and with the guidance
provided by the relevant international standard setting bodies
and by the WTO Committee on Sanitary and Phytosanitary
Measures established pursuant to Article 12 of the SPS
Agreement.

3. A Party shall, upon request, enter into negotiations with
the aim of achieving bilateral recognition arrangements of the
equivalence of specified sanitary or phytosanitary measures.

Article 6
Competent Authorities and Contact Points

1. Each Party shall provide each other Party with a
description of its competent authorities and their division of
responsibilities.

2.  Each Party shall provide each other Party with a
contact point to facilitate distribution of requests or
“notifications made in accordance with this Chapter.

3. Each Party shall ensure the information provided under
Paragraphs 1 and 2 is kept up to date.

Article 7
Notification

1. Each Party acknowledges the value of exchanging
information on its sanitary or phytosanitary measures.

2. Each Party agrees to provide timely and appropriate

information directly to the contact points of the relevant
Parties where a:
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(@) change in animal or plant health status may
affect existing trade;

(b) significant sanitary or phytosanitary non-
compliance  associated with an  export
consignment is identified by the importing Party;
and V

(c) provisional sanitary or phytosanitary measure
against or affecting the exports of another Party
is considered necessary to protect human,
animal or plant life or health within the importing

Party.

3. The exporting Party should, to the extent possible,
endeavour to provide information to the importing Party if the
exporting Party identifies that an export consignment which
may be associated with a significant SPS risk has been
exported.

Article 8
Co-operation

1. Each Party shall explore opportunities for further co-
operation, collaboration and information exchange with the
other Parties on sanitary and phytosanitary matters of mutual
interest consistent with the objectives of this Chapter.

2. In relation to Paragraph 1, each Party shall endeavour
to co-ordinate with regional or multilateral work programmes
with the objective of avoiding unnecessary duplication and to
maximise the benefits from the application of resources.

3. Each Party agrees to further explore how it can
strengthen co-operation on the provision of technical
assistance especially in relation to trade facilitation.

4. Any two Parties may, by mutual agreement, co-operate
on adaptation to regional conditions in accordance with the
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SPS Agreement and relevant international standards,
- guidelines and recommendations, in order to facilitate trade
between the Parties,

Article 9
Consultations

Where a Party considers that a sanitary or phytosanitary
measure affecting trade between it and another Party
warrants further discussion, it may, through the contact
points, request a detailed explanation of the sanitary or
phytosanitary measure and if necessary, request. o hold
consultations in an attempt to resolve any concerns on
specific issues arising from the application of the sanitary or
phytosanitary measure. The other Party shall respond
promptly to any requests for such explanations, and if so
requested, shall enter into consultations, within 30 days from
the date of the request. The Parties to the consultations shall
make every effort to reach a mutually satisfactory resolution
through consultations within 60 days from the date of the
request, or a timeline mutually agreed upon by the consulting
Parties. Should the consultations fail to achieve resolution,
the matter shall be forwarded to the FTA Joint Committee.

Article 10
Meetings Among the Parties on Sanitary and
Phytosanitary Matters

1. The Parties hereby establish a Sub-Committee on
Sanitary and Phytosanitary Matters (SPS Sub-Committee),
consisting of representatives from the relevant government
agencies of each Party. The SPS Sub-Committee shall meet
within one year of the entry into force of this Agreement and
thereafter as mutually determined by the Parties.

2. The SPS Sub-Committee shall review the progress

made by the Parties in implementing their commitments
under this Chapter and may set up subsidiary working
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groups, as agreed between or among the relevant Parties, to
consider specified issues relating to this Chapter.

3. Competent authorities of any two Parties may meet to
make decisions bilaterally implementing the commitments
under this Chapter. Each Party shall provide to the SPS Sub-
Committee updates on the status of their work.

4. Subject to Paragraph 1, meetings under this Article
shall occur as and when mutually determined by the relevant
Parties and all decisions and/or records made shall be by
mutual agreement of the relevant Parties. Meetings may
occur in person, by teleconference, by video conference, or
through any other means as mutually determined by the

Parties.
Article 11
Non«Apphcatmn of Chapter 17 (Consultations and
Dispute Settlement)

Chapter 17 (Consultations and Dispute Settlement) shall not
apply to any matter arising under this Chapter.
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CHAPTER 6

STANDARDS, TECHNICAL REGULATIONS AND
CONFORMITY ASSESSMENT PROCEDURES

Article 1
Objectives

The objectives of this Chapter are to facilitate trade in goods
among the Parties by:

(@) ensuring that standards, technical regulations,
and conformity assessment procedures do not
create unnecessary obstacles to trade;

(b) promoting mutual understanding of each Party's
standards, technical regulations, and conformity
assessment procedures;

(c) strengthening information exchange and co-
operation among the Parties in relation to the
preparation, adoption and application of
standards, technical regulations and conformity
assessment procedures;

(d) strengthening co-operation among the Parties in
the work of international bodies related to
standardisation and conformity assessments; and

(e) providing a framework to implement supporting
mechanisms to realise these objectives.

Article 2
Scope

1. For the mutual benefit of the Parties, this Chapter
applies to all standards, technical regulations and conformity
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assessment procedures of the Parties that may affect trade
in goods between the Parties except:

(a) purchasing specifications prepared by
governmental bodies for the production or
consumption requirements of such bodies; and

(b) sanitary or phytosanitary measures as defined in
Chapter 5 (Sanitary and Phytosanitary Measures).

2. Nothing in this Chapter shall limit the right of a Party to
prepare, adopt and apply standards, technical regulations
and conformity assessment procedures only to the extent
necessary to fulfil a legitimate objective. Such legitimate
objectives are, inter alia, national security requirements; the
prevention of deceptive practices; protection of human health
or safety; animal or plant life or health; or the environment.

Article 3
Definitions

For the purposes of this Chapter, the definitions set out in
Annex 1 to the Agreement on Technical Barriers fo Trade
(TBT Agreement) in Annex 1A to the WTO Agreement shall

apply.

Article 4
Affirmation of the TBT Agreement

1. Each Party affirms its rights and obligations with
respect to each other Party under the TBT Agreement.

2.  Each Party shall take such reasonable measures as
may be available to it to ensure compliance, in the
implementation of this Chapter, by local government and
non-governmental bodies within its territory which are
responsible for the preparation, adoption and application of
standards, technical regulations and conformity assessment
procedures.
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Articlie 5
Standards

1. With respect to the preparation, adoption and
application of standards, each Party shall ensure that its
standardising body or bodies accept and comply with Annex
3 to the TBT Agreement.

2. Each Party shall encourage the standardising body or
bodies in its territory to co-operate with the standardising
body or bodies of other Parties. Such co-operation shall
include, but is not limited to:

(@) exchange of information on standards;

(b) exchange of information relating to standard
setting procedures; and

(c) co-operation in the work of international
standardising bodies in areas of mutual interest.

Article 6
Technical Regulations

1. Where relevant international standards exist or their
completion is imminent, each Party shall use them, or
relevant parts of them, as a basis for their technical
regulations except when such international standards or
relevant parts would be an ineffective or inappropriate means
for the fulfiment of the legitimate objectives pursued, for
instance because of fundamental climatic or geographical
factors or fundamental technological problems.

2. Each Party shall give positive consideration to
accepting as equivalent, technical regulations of another
Party, even if these regulations differ from its own, provided it
is satisfied that these regulations adequately fulfii the
objectives of its own regulations.
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3. Where a Party does not accept a technical regulation
of another Parly as equivalent to its own it shall, upon
request of the other Party, explain the reasons for its
decision.

Article 7
Conformity Assessment Procedures

1. Each Party shall give positive consideration to
accepting the results of conformity assessment procedures
of other Parties, even where those procedures differ from its
own, provided it is satisfied that those procedures offer an
assurance of conformity with applicable technical regulations
or standards equivalent to its own procedures.

2.  Each Party shall seek to enhance the acceptance of
the results of conformity assessment procedures conducted
in the territories of other Parties with a view to increasing
efficiency, avoiding duplication and ensuring cost
effectiveness of the conformity assessments. In this regard,
each Party may choose, depending on the situation of the
Party and the specific sectors involved, a broad range of
approaches. These may include but are not limited to:

(a) recognition by a Party of the results of conformity
assessments performed in the territory of another

Party;

(b) recognition of co-operative arrangements
between accreditation bodies in the territories of
the Parties;

(¢) mutual recognition of conformity assessment
procedures conducted by bodies located in the
territory of each Party;

(d) accreditation of conformity assessment bodies in
the territory of another Party;
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{ey wuse of existing regicnal and international
multilateral ~ recognition  agreements  and
arrangements;

() designating conformity assessment bodies
located in the territory of another Party to perform
conformity assessment; and

() suppliers’ declaration of conformity.

3. Each Party shall exchange information with other
Parties on its experience in the development and application
of the approaches in Paragraph 2(a) to (g) and other
appropriate approaches with a view to facilitating the
acceptance of the results of conformity assessment
procedures.

4. A Party shall, upon request of another Party, explain its
reasons for not accepting the results of any conformity
assessment procedure performed in the territory of that other

Party.

Article 8
Co-operation

1. The Parties shall intensify their joint efforts in the field
of standards, technical regulations and conformity
assessment procedures with a view to facilitating access to
each other's markets.

2. Each Party shall, upon request of another Party, give
positive consideration to proposals to supplement existing
co-operation on standards, technical regulations and
conformity assessment procedures. Such co-operation,
which shall be on mutually determined terms and conditions,
may include but is not limited to:
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(@)

(b)

(c)

(d)

advice or technical assistance relating to the
development and application of standards,
technical regulations and conformity assessment
procedures;

co-operation between conformity assessment
bodies, both  governmental and non-
governmental, in the territories of each of the
Parties such as:

(i) use of accreditation to qualify conformity
assessment bodies; and

(i) enhancing infrastructure in calibration,
testing, inspection, certification and
accreditation to meet relevant international
standards, recommendations and
guidelines; '

co-operation in areas of mutual interest in the
work of relevant regional and international bodies
relating to the development and application of
standards  and conformity ~ assessment
procedures such as enhancing participation in
the existing frameworks for mutual recognition
developed by relevant regional and international
bodies; and

enhancing co-operation in the development and
improvement of technical regulations and
conformity assessment procedures such as:

(i)  co-operation in the development and
promotion of good regulatory practice;

(i) transparency, including ways to promote
improved access to information on
standards, technical regulations and
conformity assessment procedures; and
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(ify management of risks relating to health,
safety, the environment and deceptive
practices.

3. Upon request of another Party, a Party shall give
positive consideration to a sector-specific proposal that the
requesting Party makes for further co-operation under this
Chapter.

Article 9
Consuitations

1. Each Party shall give prompt and positive
consideration to any request from another Party for
consultations on issues relating to the implementation of this
Chapter.

2. Where a matter covered under this Chapter cannot be
clarified or resolved as a result of consultations, the Parties
concerned may establish an ad hoc working group with a
view to identifying a workable and practical solution to
facilitate trade. The ad hoc working group shall comprise
representatives of the Parties concerned.

3. Where a Party declines a request from another Party to
establish an ad hoc working group, it shall, upon request of
the other Party, explain the reasons for its decision.

Article 10
Agreements or Arrangements

1.  Parties shall seek to identify trade-facilitating initiatives
regarding standards, technical regulations and conformity
assessment procedures that are appropriate for particular
issues or sectors.

2.  Such trade-facilitating initiatives may include
agreements or arrangements on regulatory issues, such as

87
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aiignment of standards, convergence or equivalence of
technical regulations conformity assessment procedures and
compliance issues.

3.  Parties to an existing agreement or arrangement shall
give consideration to extending such an agreement or
arrangement to another Party upon request of that Party.
Such consideration may be subject to appropriate confidence
building processes to ensure equivalency of relevant
standards, technical regulations and/or conformity
assessment procedures.

4.  Where a Party declines a request of another Party to
consider extending the application of an existing agreement
or arrangement it shall, upon request of that Party, explain
the reasons for its decision.

Article 11
Transparency

1. Each Party affirms its commitment to ensuring that
information regarding proposed new or amended standards,
technical regulations and conformity assessment procedures
is made available in accordance with the relevant
requirements of the TBT Agreement.

2.  Each Party shall ensure that the information relating to
standards, technical regulations and conformity assessment
procedures is published. Such information should be made
available in printed form and, where possible, in electronic
form.

Article 12
Contact Points

1. Each Party shall designate a contact point or contact

points who shall, for that Party, have responsibility for co-
ordinating the implementation of this Chapter.
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2. Each Party shall provide each of the other Parties with
the name of the designated contact point or contact points
and the contact detfails of the relevant official in that
organisation, including telephone, facsimile, email and any
other relevant details.

3. Each Party shall notify each of the other Parties
promptly of any change of their contact points or any
amendments to the details of the relevant officials.

4.  Each Party shall ensure that its contact point or contact
points facilitate the exchange of information between the
Parties on standards, technical regulations and conformity
assessment procedures, in response to all reasonable
requests for such information from a Party.

Article 13
Sub-Committee on Standards, Technical Regulations
and Conformity Assessment Procedures

1. The Parties hereby establish a Sub-Committee on
Standards, Technical Regulations and  Conformity
Assessment Procedures (STRACAP  Sub-Committee),
consisting of representatives of the Parties, to promote and
monitor the implementation and administration of this
Chapter.

2.  The STRACAP Sub-Committee shall meet as mutually
determined by the Parties. Meetings may be conducted in
person, or by any other means as mutually determined by
the Parties.

3. The STRACAP Sub-Committee shall determine its
terms of reference in accordance with this Chapter.

4. The STRACAP Sub-Committee shall determine iis

work programme in response to priorities as identified by the
Parties. _
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CHAPTER 7
SAFEGUARD MEASURES

Article 1
Scope

This Chapter applies to safeguard measures adopted or
maintained by a Party affecting trade in goods among the
Parties during the transitional safeguard period.

Article 2
Definitions

For the purposes of this Chapter:

(a)

(b)

(c)

(d)

domestic industry means, with respect to an
imported good, the producers as a whole of the
like or directly competitive goods operating within
a Party, or those whose collective output of the
like or directly competitive goods constitutes a
major proportion of the total domestic production
of those goods;

global safeguard measure means a measure
applied under Article XIX of GATT 1994 and the
Agreement on Safeguards in Annex 1A to the
WTO Agreement (Safeguards Agreement) or
Article. 5 of the Agreement on Agriculture in
Annex 1A to the WTO Agreement (Agreement on
Agriculture);

provisional measure means a provisional
safeguard measure described in Article 7
(Provisional Safeguard Measures);

safeguard measure means a fransitional
safeguard measure described in Article 6 (Scope
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®

(9)

and Duration of Transitional Safeguard
Measures);

serious injury means a significant overall
impairment in the position of a domestic industry;

threat of serious injury means serious injury
that, on the basis of facts and not merely on
allegation, conjecture, or remote possibility, is
clearly imminent; and

transitional safeguard period means, in relation
to a particular good, the period from the entry into
force of this Agreement until three years after the
customs duty on that good is to be eliminated, or
reduced to its final commitment, in accordance
with that Party’s schedule of tariff commitments in
Annex 1 (Schedules of Tariff Commitments).

Article 3
Imposition of a Safeguard Measure

If, as a result of the reduction or elimination of a customs
duty under this Agreement, an originating good of another
Party or Parties is being imported into the territory of a Party
during the transitional safeguard period for that good in such
increased quantities, in absolute terms or relative to
domestic production, and under such conditions as to cause
or threaten to cause serious injury to a domestic industry that
produces like or directly competitive goods, that Party may:

(a)

(b)

suspend the further reduction of any rate of
customs duty provided for under this Agreement
on the good; or

increase the rate of customs duty on the good to
a level not exceeding the lesser of:
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(i)  the most-favoured-nation applied rate of
duty on the good in effect at the time the
action is taken; or

(it the most-favoured-nation applied rate of
duty on the good in effect on the day
immediately preceding the date of entry
into force of this Agreement.

Article 4
Investigation

1. A Party shall take a safeguard measure only following
an investigation by that Party’s competent authorities in
accordance with the same procedures as those provided for
in Article 3 and Article 4.2 of the Safeguards Agreement; and
to this end, Article 3 and Article 4.2 of the Safeguards
Agreement shall be incorporated into and shall form part of
this Agreement, mutatis mutandis.

2.  Each Party shall ensure that its competent authorities
complete any such investigation expeditiously and, in any
event, within one year following the date of its initiation.

Article 5
Notification

1. A Party shall immediately notify the other Parties, in
writing, on:

(a) initiating an investigation under Article 4
(Investigation);

(b) making a finding of serious injury or threat thereof
caused by increased imports of an originating
good of another Party or Parties resulting from
the reduction or elimination of a customs duty on
that originating good;
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(¢)  taking a decision to apply or extend a safeguard
measure;

(d) taking a decision to progressively liberalise an
existing safeguard measure: or

(e) applying a provisional measure.

2. A Party shall provide promptly to the other Parties a
copy of the public version of the report of its competent
authorities required under Article 4 (Investigation).

3. In making a notification pursuant to Paragraph 1(c), the
Party applying or extending a safeguard measure shall
provide the other Parties with evidence of serious injury or
threat of serious injury caused by increased imports of an
originating good of another Party or Parties as a result of the
reduction or elimination of a customs duty pursuant to this
Agreement. Such notification shall include:

(@) a precise description of the originating good
subject to the proposed safeguard measure
including its heading or subheading under the HS
Code, on which the schedules of tariff
commitments in Annex 1 (Schedules of Tariff
Commitments) are based:;

(b) a precise description of the proposed safeguard
measure; and

(c) the proposed date of the safeguard measure's
introduction, its expected duration, and a
timetable for progressive liberalisation of the
measure, if applicable. In the case of an
extension of a measure, evidence that the
domestic industry concerned is adjusting shall
also be provided.
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Upon request, the Party applying or extending a safeguard
measure shall provide additional information as another
Party or Parties may consider necessary.

4. A Party proposing to apply or extend a safeguard
measure shall provide adequate opportunity for prior
consultations with those Parties which would be affected by
the safeguard measure with a view to reviewing the
information provided under Paragraphs 2 and 3 arising from
the investigation referred to in Article 4 (Investigation),
exchanging views on the safeguard measure and reaching
an agreement on compensation as set forth in Article 8
(Compensation).

5.  Where a Party applies a provisional measure referred
to in Article 7 (Provisional Safeguard Measures), on request
of another Party or Parties, consultations shall be initiated
immediately after such application.

6.  The provisions on notification in this Chapter shall not
require a Party to disclose confidential information the
disclosure of which would impede law enforcement or
otherwise be contrary to the public interest or would
prejudice the legitimate commercial interests of particular
enterprises, public or private.

Article 6 ,
Scope and Duration of Transitional Safeguard Measures

1. A Party may not maintain a safeguard measure:

(a) except to the extent, and for such time, as may
be necessary to prevent or remedy serious injury
and to facilitate adjustment;

(b) for a period exceeding two years, except that the
period may be extended by up to one year if the
competent authorities of that Party determine, in
conformity with the procedures referred to in
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Article 4 (Investigation), that the safeguard
measure continues to be necessary to prevent or
remedy serious injury and to facilitate adjustment
and that there is evidence that the industry is
adjusting; or

(c) for a period exceeding three years, including any
extension.

2. A safeguard measure shall not be applied against an
originating good of a Party which is an ASEAN Member
State, as long as its share of imports of the good concerned
in the importing Party does not exceed three per cent of the
total imports from the other Parties, provided that those
Parties with less than three per cent import share collectively
account for not-more than nine per cent of total imports of the
good concerned from the other Parties.

3. Where the expected duration of the safeguard measure
is over one year, the importing Party shall ensure that the
safeguard measure is progressively liberalised at regular
intervals during the period of application.

4. When a Party terminates a safeguard measure on a
good, the rate of customs duty for that good shall be no
higher than the rate that, according to the Party’s schedule of
tariff commitments in Annex 1 (Schedules of Tariff
Commitments), would have been in effect as if the safeguard
measure had never been applied.

5. Regardless of its duration or whether it has been
subject to extension, a safeguard measure on a good shall
terminate following the end of the transitional safeguard
period for such good.

6. No safeguard measure shall be applied again to the

import of a particular originating good which has been
subject to such a safeguard measure, for a period of time
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equal to the duration of the previous safeguard measure, or
two years, whichever is longer. '

7. A Party shall not apply a safeguard measure to an
originating good imported up to the limit of quota quantities
granted under tariff rate quotas applied in accordance with its
schedule of tarff commitments in Annex 1 (Schedules of
Tariff Commitments).

Article 7
Provisional Safeguard Measures

1. In critical circumstances, where delay would cause
damage which would be difficult to repair, a Party may take a
provisional measure, pursuant to a preliminary determination
that there is clear evidence that increased imports of an
originating good from another Party or Parties have caused
or are threatening to cause serious injury to a domestic
industry.

2. The duration of such a provisional measure shall not
exceed 200 days, during which time the relevant
requirements of Article 2 (Definitions), Article 3 (Imposition of
a Safeguard Measure), Article 4 (Investigation), Article 5
(Notification) and Article 6 (Scope and Duration of
Transitional Safeguard Measures) shall be met. The duration
of any provisional measure shall be counted as part of the
initial period and any extension as referred to in Article 6
(Scope and Duration of Transitional Safeguard Measures).

3. The customs duty imposed as a result of the
provisional measure shall be refunded if the subsequent
investigation referred to in Article 4 (Investigation) does not
determine that increased imports of the originating good
have caused or threatened to cause serious injury to a
domestic industry.
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Article 8
Compensation

1. The Party proposing to apply a safeguard measure
shall, in consultation with the exporting Party or Parties who
would be affected by such a measure, provide to that Party
or Parties mutually agreed adequate means of trade
compensation in the form of substantially equivalent level of
concessions or other obligations to that existing under this
Agreement between the Party applying the safeguard
measure and the exporting Party or Parties who would be
affected by such a measure.

2. In seeking compensation under Paragraph 1 for a
safeguard measure, if the Parties mutually agree, they may
hold consultations in the Goods Committee established
pursuant to Article 11 (Committee on Trade in Goods) of
Chapter 2 (Trade in Goods) to determine the substantially
equivalent level of concessions to that existing under this
Agreement between the Party taking the safeguard measure
and the exporting Party or Parties who would be affected by
such a measure prior to any suspension of equivalent
concessions. Any proceedings arising from such
consultations shall be completed within 30 days from the
date on which the safeguard measure was applied.

3. If no agreement on the compensation is reached within
the time frame specified in Paragraph 2, the Party or Parties
against whose originating good the measure is applied may
suspend the application of substantially equivalent
concessions to the trade of the Party applying the safeguard
measure. The Party or Parties may suspend the concessions
only for the minimum period necessary to achieve the
substantially equivalent effects and only while the safeguard
measure is maintained. The right of suspension provided for
in this Paragraph shall not be exercised for the first two years
that a safeguard measure is in effect, provided that the
safeguard measure has been applied as a result of an
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absolute increase in imports and that such a safeguard
measure conforms to this Chapter.

4. A Party shall notify the other Parties in writing at least
30 days before suspending concessions under Paragraph 3.

5. The obligation to provide compensation under
Paragraph 1 and the right to suspend substantially
equivalent concessions under Paragraph 3 shall terminate
on the termination of the safequard measure.

Article 9
Relationship to the WTO Agreement

1. Each Party retains its rights and obligations under
Article XIX of GATT 1994, the Safeguards Agreement and
Article 5 of the Agreement on Agriculture. This Agreement
does not confer any additional rights or obligations on the
Parties with regard to global safeguard measures.

2. A Party shall not apply a safeguard measure or
provisional measure, as provided in Article 6 (Scope and
Duration of Transitional Safeguard Measures) or Article 7
(Provisional Safeguard Measures) on a good that is subject
to a measure that the Party has applied pursuant to Article
XiIX of GATT 1994 and the Safeguards Agreement, the
Agreement on Agriculture or any other relevant provisions in
the WTQ Agreement, nor shall a Party continue to maintain a
safeguard measure or provisional measure on a good that
becomes subject to a measure that the Party applies
pursuant to Article XIX of GATT 1994 and the Safeguards
Agreement, the Agreement on Agriculture or any other
relevant provisions in the WTO Agreement.

3. A Party considering the imposition of a global
safeguard measure on an originating good of another Party
or Parties shall initiate consultations with that Party or Parties
as far in advance of taking such measure as practicable.
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CHAPTER 8
TRADE IN SERVICES

Article 1
Scope and Coverage

1. This Chapter applies to measures by a Party affecting
trade in services.

2. For the purposes of this Chapter, measures by a Party
means measures taken by:

(a) central, regional, or local governments and
authorities; and

(b) non-governmental bodies in the exercise of
powers delegated by central, regional, or local
governments or authorities.

3. In fulfilling its obligations and commitments under this
Chapter, each Party shall take such reasonable measures as
may be available to it to ensure their observance by regional
and local governments and authorites and non-
governmental bodies within its territory.

4. This Chapter shall not apply to measures affecting:
(a) government procurement;

(b} subsidies or grants including government-
~ supported loans, guarantees, and insurance,
provided by a Party or to any conditions attached
to the receipt of such subsidies or grants,
whether or not such subsidies or grants are
offered exclusively to domestic services, service

* consumers or service suppliers;

79




1690 e gy agntiG m i3 § b $2 3Hm ® Boso e 605 gone

{c}y services supplied in the exercise of governmental
authority within the territory of each respective
Party, as defined in Article 2{q) (Definitions), or

(d) in respect of air transport services, measures
affecting ftraffic rights however granted; or
measures affecting services directly related to the
exercise of traffic rights, other than measures
affecting: ‘

(i) aircraft repair and maintenance services;

(i) the selling and marketing of air transport
services; and

(i) computer reservation system services.

5. The Parties note the multilateral negotiations pursuant
to the review of the GATS Annex on Air Transport Services.
Upon the conclusion of such multilateral negotiations, the
Parties shall conduct a review for the purpose of discussing
appropriate amendments to this Agreement so as to
incorporate the results of such multilateral negotiations.

6. Nothing in this Chapter shall apply to measures
affecting natural persons seeking access to the employment
market of another Party, nor shall it apply to measures
regarding - citizenship, residence or employment on a
permanent basis.

Article 2
Definitions

For the purposes of this Chapter:
(a) aircraft repair and maintenance services

means such activities when undertaken on an
aircraft or a part thereof while it is withdrawn from
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(d)

(e)

service and do not include so-called line
maintenance;

commercial presence means any type of
business or professional establishment, including
through:

(iy  the constitution, acquisition or maintenance
of a juridical person; or

(i) the creation or maintenance of a branch or

a representative office, within the territory
of a Party for the purpose of supplying a
service;

computer reservation system services means
services provided by computerised systems that
contain information about air carriers’ schedules,
availability, fares and fare rules, through which
reservations can be made or tickets may be
issued;

juridical person means any entity duly
constituted or otherwise organised under
applicable law, whether for profit or otherwise,
and whether privately-owned or government-
owned, including any corporation, trust,
partnership, joint venture, sole proprietorship or
association;

juridical person of a Party means a juridical
person which is either:

(i) constituted or otherwise organised under
the law of that Party, and is engaged in
substantive business operations in the
territory of that Party or any other Party; or
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(f)

(9)

(h)

in the case of supply of a service through
commercial presence, owned or controlled
by:

(A) natural persons of that Party; or

(B) juridical persons of that Party
identified under Subparagraph (e)(i);

In the case of Thailand and Viet Nam, a juridical
person is:

()

(iii)

owned by persons of a Party if more than
50 per cent of the equity interest in it is
beneficially owned by persons of that Party;

controlled by persons of a Party if such
persons have the power to name a majority
of its directors or otherwise to legally direct
its actions;

affiliated with another person when it
controls, or is controlled by, that other
person; or when it and the other person are
both controlled by the same person;

measure means any measure by a Party,
whether in the form of a law, regulation, rule,
procedure, decision, administrative action, or any
other form;

measures by a Party affecting trade in
services includes measures in respect of:

@

(ii)

the purchase or use of, or payment for, a
service;

the access to and use of, in connection with
the supply of a service, services which are
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(k)

(iii)

required by those Parties to be offered to
the public generally; and

the presence, including commercial
presence, of persons of a Party for the
supply of a service in the territory of the
other Party;

monopoly supplier of a service means any
person, public or private, which in the relevant
market of the territory of a Party is authorised or
established formally or in effect by that Party as
the sole supplier of that service;

natural person of a Party means a natural
person who resides in the territory of that Party or
elsewhere and who under the law of that Party:

()
(if)

is a national of that Party; or

has the right of permanent residence’ in
that Party, in the case of a Party which
accords substantially the same treatment to
its permanent residents as it does to its
nationals in respect of measures affecting
trade in services, provided that no Party is
obligated to accord to such permanent
residents treatment more favourable than
would be accorded by that Party to such
permanent residents;

person means a natural person or a juridical
person;

' Where a Party has made a reservation with respect to permanent residents iq its
schedules under this Agreement, that reservation shall not prejudice the Parties’
rights and obligations in GATS.
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(m)

(n)

(0)

sector of a service means:

(i}  with reference to a specific commitment,
one or more, or all, subsectors of that
service, as specified in a Party’s schedules
of specific commitments in Annex 3
(Schedules of  Specific Services
Commitments); and

(i)  otherwise, the whole of that service sector,
including all of its subsectors;

selling and marketing of air transport services
means opportunities for the air carrier concerned
to sell and market freely its air transport services
including all aspects of marketing such as market
research, advertising and distribution. These
activities do not include the pricing of air transport
services nor the applicable conditions;

services includes any service in any sector
except services supplied in the exercise of
governmental authority;

service of another Party means a service which
is supplied:

(iy  from or in the territory of that other Party; or
(iy in the case of the supply of a service
through commercial presence or through

the presence of natural persons, by a
service supplier of that other Party;
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(@

(r)

(s)

(t)

service supplier means a person that supplies a
service?; ,

a service supplied in the exercise of
governmental authority means any service
which is supplied neither on a commercial basis
nor in competition with one or more service
suppliers;

supply of a service includes the production,
distribution, marketing, sale and delivery of a
service;

trade in services means the supply of a service:

(iy  from the territory of one Party into the
territory of any other Party;

(ity in the territory of one Party to the service
consumer of any other Party;

(i) by a service supplier of one Party, through
commercial presence in the territory of any
other Party;

(iv) by a service supplier of one Party, through
- presence of natural persons of a Party in
the territory of any other Party; and

traffic rights means the right for scheduled and
non-scheduled services to operate and/or carry
passengers, cargo and mail for remuneration or

% Where the service is not supplied directly by a juridical person but through other
forms of commercial presence such as a branch or a representative office, the
service supplier (Le. juridical person) shall, nonetheless, through such presence be
accorded the treatment provided for service suppliers under this Agreement. Such
treatment shall be extended to the presence through which the service is supplied
and need not be extended to any other parts of the supplier located outside the
territory where the service is supplied.
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hire from, to within, or over the territory of a Party,
including points to be served, routes fo be
operated, types of traffic to be carried, capacity to
be provided, tariffs to be charged and their
conditions, and criteria for designation of airlines,
including such criteria as number, ownership, and

control.
Article 3
National Treatment
1. In sectors inscribed in its schedules of specific

commitments in Annex 3 (Schedules of Specific Services
Commitments) or Annex 4 (Schedules of Movement of
Natural Persons Commitments), and subject to any
conditions and qualifications set out therein, each Party shall
accord to services and service suppliers of any other Party,
in respect of all measures affecting the supply of services,
treatment no less favourable than that it accords to its own
like services and service suppliers.®

2. A Party may meet the requirement of Paragraph 1 by
according to services and service suppliers of any other
Party, either formally identical treatment or formally different
treatment to that it accords to its own like services and
service suppliers.

3. Formally identical or formally different treatment shall
be considered to be less favourable if it modifies the
conditions of competition in favour of services or service
suppliers of the Party compared to like services or service
suppliers of any other Party.

* Specific commitments assumed under this Article shall not be construed to require
any Party to compensate for any inherent competitive disadvar}tages which result
from the foreign character of the relevant services or service suppliers,
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Article 4
Market Access

1. With respect to market access through the modes of
supply identified in Article 2(s) (Definitions), each Party shall
accord services and service suppliers of any other Party
treatment no less favourable than that provided for under the
terms, limitations and conditions agreed and specified in its
schedules of specific commitments in Annex 3 (Schedules of
Specific Services Commitments) or Annex 4 (Schedules of
Movement of Natural Persons Commitments).*

2. In sectors where market access commitments are
undertaken, the measures which a Party shall not maintain
or adopt either on the basis of a regional subdivision or on
the basis of its entire territory, unless otherwise specified in
its schedules of specific commitments in Annex 3 (Schedules
of Specific Services Commitments) or Annex 4 (Schedules of
Movement of Natural Persons Commitments), are defined as:

(@) limitations on the number of service suppliers
whether in the form of numerical quotas,
monopolies, exclusive service suppliers or the
requirements of an economic needs test;

(b) limitations on the total value of service
transactions or assets in the form of numerical
quotas or the requirement of an economic needs
test;

* If a Party undertakes a market-access commitment in refation to the supply of a
services through the mode of supply referred to in Article 2(s)(i) {Definitions) and if
the cross-border movement of capital is an essential part of the service itself, that
Party is thereby committed to allow such movement of capital. If a Party un{fertakes,_fa
market-access commitment through the mode of supply referred to in Article 2(5}(3;}
{Definitions), it is hereby committed to allow related transfers of capital into s
territory.
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(d)

U

limitations on the total number of service
operations or on the total quantity of services
output expressed in terms of designated
numerical units in the form of quotas or the
requirement of an economic needs test’;

limitations on the total number of natural persons
that may be employed in a particular service
sector or that a service supplier may employ and
who are necessary for, and directly related to, the
supply of a specific service in the form of
numerical quotas or the requirement of an
economic needs test;

measures which restrict or require specific types
of legal entity or joint venture through which a
service supplier may supply a service; and

limitations on the participation of foreign capital in
terms of maximum percentage limit on foreign
shareholding or the total value of individual or
aggregate foreign investment.

Article 5
Additional Commitments

The Parties may negotiate commitments with respect to
measures affecting trade in services not subject to Article 3
(National Treatment) or Article 4 (Market Access), including
those regarding qualifications, standards or licensing matters.
Such commitments shall be set out in a Party’s schedules of
specific commitments in Annex 3 (Schedules of Specific
Services Commitments) and Annex 4 (Schedules of
Movement of Natural Persons Commitments).

$ Subparagraph (c) does not cover measures of a Party which limit inputs for the
supply of services.
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Article 6
Review of Commitments

The Parties shall enter into successive rounds of
negotiations, beginning not later than three years from the
date of entry into force of this Agreement, and periodically
thereafter as determined by the FTA Joint Committee, with a
view to further improving specific commitments under this
Chapter so as to progressively liberalise trade in services
among the Parties.

Article 7
Consultations on Most-Favoured-Nation Treatment

1. Subject to Paragraph 2, if, after this Agreement enters
into force, a Party enters into any agreement on trade in
services with a non-Party in which it provides treatment to
services or service suppliers of that non-Party more
favourable than it accords to like services or service
suppliers of other Parties under this Agreement, any other
Party may request consultations to discuss the possibility of
extending, under this Agreement, treatment no less
favourable than that provided under the agreement with the
non-Party. The requested Party shall enter into consultations
with the requesting Party bearing in mind the overall balance
of benefits. The requesting Party shall notify all the other
Parties of their request for consultations under this
Paragraph.

2. No Party shall be obliged to apply Paragraph 1 with
respect to treatment provided under any bilateral or
plurilateral agreement between an individual ASEAN
Member State, or individual ASEAN Member States, and
non-Parties or Australia or New Zealand.

3.  The consulting Parties shall notify the resuits of the

consultations to all other Parties as soon as practicable and
by no later than the next meeting of the Services Committee
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established pursuant to Article 24 (Committee on Trade in
Services) following the conclusion of consultations.

4. Notwithstanding Paragraph 1, a Party shall not be
obliged to enter into consultations in relation to treatment
provided under any international agreement that entered into
force or was signed prior to the date of entry into force of this
Agreement including, in respect of agreements on the
liberalisation of trade in goods or services or investment, any
measures taken as part of a wider process of economic
integration or trade liberalisation between the parties to such
agreements.

Article 8
Schedules of Specific Commitments

1. Each Party shall set out in a schedule the specific
commitments it undertakes under Article 3 (National
Treatment), Article 4 (Market Access) and Article 5
- (Additional Commitments). With respect to sectors where
such commitments are undertaken, each schedule shall

specify:

(a) terms, limitations and conditions on market
access;

(b) conditions and qualifications on national
treatment;

(¢)  undertakings relating to additional commitments;

(d) where appropriate, the time-frame for
implementation of such commitments: and

(e) the date of entry into force of such commitments.
2. Measures inconsistent with both Market Access and

National Treatment shall be inscribed in the column relating
to Market Access. In this case, the inscription will be
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considered to provide a condition or qualification to National
Treatment as well.

3.  Schedules of specific services commitments shall be
set out in Annex 3 (Schedules of Specific Services
Commitments) of this Agreement. The specific commitments
in respect of the supply of a service by a service supplier of
one Party through presence of natural persons of a Party in
the territory of another Party shall be set out in Annex 4
(Schedules of Movement of Natural Persons Commitments)
of this Agreement.

Article 9
Modification of Schedules

1. A Party may modify or withdraw any commitment in its
schedule of specific commitments in Annex 3 (Schedules of
Specific Services Commitments) or Annex 4 (Schedules of
Movement of Natural Persons Commitments), at any time
after three years have elapsed from the date on which this
Agreement enters into force, in accordance with the
procedures set out in Article XXI of GATS, mutatis mutandis,
and the Procedures for the Implementation of Article XXI of
GATS set out in WTO document S/L/80 of 29 October 1988
(the GATS Article XXI Procedures), mutatis mutandis, as
amended from time to time.

2. For the avoidance of doubt, references in Article XXI of
GATS and the GATS Article XXI Procedures to the
“Secretariat” and the “Council for Trade in Services” shall
each be read as references to the FTA Joint Committee.

Article 10
Domestic Regulation

1. In sectors where specific commitments are undertaken,
each Party shall ensure that all measures of general
application affecting trade in services are administered in a
reasonable, objective and impartial manner.
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2. With a view to ensuring that measures relating to
qualification requirements and procedures, technical
standards and licensing requirements and procedures, do
not constitute unnecessary barriers to trade in services, the
Parties shall jointly review the results of the WTO
negotiations on disciplines on such measures, pursuant to
Article V1.4 of GATS, and shall amend this Article, as
appropriate, after consultations among the Parties, to bring
the results of those negotiations into effect under this
Agreement. The Parties note that the disciplines arising from
such negotiations shall aim to ensure that qualification
requirements and procedures, technical standards and
licensing requirements and procedures are, inter alia:

(a) based on objective and transparent criteria, such
as competence and the ability to supply the
service;

(b) not more burdensome than necessary to ensure
the quality of the service; and

(c) in the case of licensing procedures, not in
themselves a restriction on the supply of the
service.

3. In sectors in which a Party has undertaken specific
commitments under Article 3 (National Treatment), Article 4
(Market Access) and Article 5 (Additional Commitments),
pending the incorporation of the disciplines referred to in
Paragraph 2, that Party shall not apply licensing and
qualification requirements and technical standards that nullify
or impair such specific commitments under this Agreement in
a manner which:

(@) does not comply with the criteria outlined in
Paragraph 2(a), (b) or {(c); and
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(b) could not reasonably have been expected of that
Party at the time the specific commitments in
those sectors were made.

4.  In determining whether a Party is in conformity with its
obligations under Paragraph 3(a), account shall be taken of
international standards of relevant international organisations
applied by that Party.®

5. Where authorisation is required for the supply of a
service on which a specific commitment has been made, the
competent authorities of that Party shall:

(a) in the case of an incomplete application, at the
request of the applicant, identify all the additional
information that is required to complete the
application and provide the opportunity to remedy
deficiencies within a reasonable timeframe;

(b) within a reasonable period of time after the
submission of an application considered
complete under domestic laws and regulations,
inform the applicant of the decision concerning
the application;

(c) at the request of the applicant, provide, without
undue delay, information concerning the status of
the application under consideration; and

(d) if an application is terminated or denied, to the
maximum extent possible, inform the applicant in
writing, and without delay, the reasons for such
action. The applicant will have the possibility of
resubmitting, at its discretion, a new application.

6. In sectors where specific commitments regarding
professional services are undertaken, each Party shall

8 The term “relevant international organisations” refers to international bodies whose
mambership is open to the relevant bodies of alf the Parlies,
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provide for adequate procedures to verify the competency of
professionals of the other Parties.

7. Subject to its domestic laws and regulations, each
Party shall permit service suppliers of the other Parties to
use the business names under which they ordinarily trade in
the territories of the other Parties and otherwise ensure that
the use of business names is not unduly restricted.

Article 11
Transparency

1. The Parties recognise that transparent measures
governing trade in services are important in facilitating the
ability of service suppliers to gain access to, and operate in,
each others’ markets. Each Party shall promote regulatory
transparency in trade in services.

Publication

2. Each Party shall publish promptly and, except in
emergency situations, at the latest by the time of their entry
into force:

(a) all relevant measures of general application
affecting trade in services; and

(b) all international agreements pertaining to, or
affecting, trade in services to which a Party is a
signatory.

3. To the extent possible, each Party shall make the

measures and international agreements of the kind referred
to in Paragraph 2 available on the internet.
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4. Where publication referred to in Paragraphs 2 and 3 is
not practicable, such information’ shall be made otherwise
publicly available.

5. To the extent provided for under its domestic legal
framework, each Party shall endeavour to provide a
reasonable opportunity for comments by interested persons
of the Parties on measures referred to in Paragraph 2(a)
before adoption.

Contact Points

8. Each Party shall designate a contact point to facilitate
communications among the Parties on any matter covered
by this Chapter. Upon the request of another Party, the
contact point shall:

(a) identify the office or official responsible for the
relevant matter; and

(by assist as necessary in facilitating
communications with the requesting Party with
respect to that matter.

7.  Each Party shall respond promptly to all requests by
any other Party for specific information on:

(@) any measures referred to in Paragraph 2(a) or
international agreements referred to in Paragraph
2(b); and

(b) any new, or any changes to existing, laws,
regulations or administrative guidelines which
significantly affect frade in services covered by
the Party’s specific commitments under this

? For greater certainty, the Parties agree that such information may be published in
each Party’s chosen language.
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Chapter, whether or not the other Party has been
previously notified of the new or changed law,
regulation or administrative guideline.

Article 12
Development and Application of Regulations

Administrative Processes

1. With a view to administering in a consistent, impartial
and reasonable manner its laws, regulations, procedures and
administrative rulings of general application affecting trade in
services, each Party shall ensure that its administrative
agencies, in applying such laws, regulations, procedures and
administrative rulings to particular services or service
suppliers of another Party in specific cases through
administrative processes, including adjudication, rule-making,
licensing, determination and approval processes:

(a) to the extent provided under its domestic legal
framework, and where possible, provide service
suppliers of the other Party that are directly
affected by an administrative process with
‘reasonable notice that the process is taking
place; .

(b) to the extent provided under its domestic legal
framework, endeavour fo afford such service
suppliers with reasonable opportunity to present
facts and arguments in support of their positions
prior to any final administrative action, when time,
the nature of the process and the public interest
permit; and

(¢) follow procedures that are in accordance with its
laws.
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Review and Appeal

2.  Each Party shall maintain judicial, arbitral or
administrative tribunals or procedures for the purpose of the
prompt review®, and, where warranted, correction of final
administrative actions resulting from the processes covered
by Paragraph 1. Where such procedures or tribunals are not
independent of the agency entrusted with the administrative
action concerned, each Party shall ensure that the tribunals
or procedures provide for an objective and impartial review.

3. Each Party shall ensure that, in any such tribunal or
under any such procedures, the parties to any proceedings
are provided with the right to:

(a) a reasonable opportunity to support or defend
their respective positions; and

(b} a decision in accordance with the Party's laws.

4.  Each Party shall ensure, subject to appeal or further
review as provided in its law, that any decision referred to in
Paragraph 3(b) shall be implemented in accordance with its
laws.

Article 13
Disclosure of Confidential Information

Nothing in this Chapter shall be construed as requiring a
Party to provide to the other Parties confidential information
the disclosure of which would impede law enforcement or
otherwise be contrary to the public interest or which would
prejudice the legitimate commercial interests of particular
juridical persons, public or private.

® For avoidance of doubt, ‘review” includes merits review only where provided for
under the Party’s law.
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Article 14
Monopolies and Exclusive Service Suppliers

1. Each Party shall ensure that any monopoly supplier of
a service in its territory does not, in the supply of the
monopoly service in the relevant market, act in a manner
inconsistent with that Party's obligations under Article 3
National Treatment) and Article 4 (Market Access).

2. Where a Party’s monopoly supplier competes, either
directly or through an affiliated company, in the supply of a
service outside the scope of its monopoly rights and which is
subject to that Party’s specific commitments, the Party shall
ensure that such a supplier does not abuse its monopoly
position to act in its territory in a manner inconsistent with
such commitments.

3. If a Party has a reason to believe that a monopoly
supplier of a service of any other Party is acting in a manner
inconsistent with Paragraph 1 or 2, it may request the Party
establishing, maintaining or authorising such supplier to
provide specific information concerning the relevant
operations.

4. This Article shall also apply to cases of exclusive
service suppliers, where a Party, formally or in effect:

(a) authorises or establishes a small number of
service suppliers; and

(b) substantially prevents competition among those
suppliers in its territory.

Article 15
Business Practices

1. Parties recognise that certain business practices of
service suppliers, other than those falling under Article 14
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(Monopolies and Exclusive Service Suppliers), may restrain
competition and thereby restrict trade in services.

2. Each Party shall, at the request of any other Party,
enter into consultations with a view to eliminating practices
referred to in Paragraph 1. The Party addressed shall accord
full and sympathetic consideration to such a request and
shall co-operate through the supply of publicly available non-
confidential information available to the requesting Party.
The requested Party may also provide other information
available to the requesting Party, subject to its domestic law
and to the conclusion of satisfactory agreement concerning
the safeguarding of its confidentiality by the requesting Party.

Article 16
Recognition

1. For the purpose of the fulfiiment, in whole or in part, of
its standards or criteria for the authorisation, licensing or
certification of service suppliers, and subject to the
requirements of Paragraph 3, a Party may recognise the
education or experience obtained, requirements met,
licences or certifications granted in a particular country. Such
recognition, which may be achieved through harmonisation
or otherwise, may be based upon an agreement or
arrangement with the country concerned or may be accorded
autonomously.

2. AParty thatis a party to an agreement or arrangement
of the type referred to in Paragraph 1, whether existing or
future, shall afford adequate opportunity for other interested
Parties to negotiate their accession to such an agreement or
arrangement or to negotiate comparable ones with it. Where
a Party accords recognition autonomously, it shall afford
adequate opportunity for any other Party to demonstrate that
education, experience, licences, or certifications obtained or
requirements met in that other Party's territory should be
recognised.
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3. A Party shall not accord recognition in a manner which
would constitute a means of discrimination between other
Parties in the application of its standards or criteria for the
authorisation, licensing or certification of service suppliers, or
a disguised restriction on trade in services.

4. Where appropriate, recognition should be based on
multilaterally agreed criteria. In appropriate cases, Parties
shall work in co-operation with relevant inter-governmental
and non-governmental  organisations towards the
establishment and adoption of common international
standards and criteria for recognition and common
international standards for the practice of relevant services
trades and professions.

5.  Each Party shall encourage competent bodies in its
territory to enter into negotiations for agreements or
arrangements on recognition of professional qualification
requirements, qualification procedures, licensing or
registration requirements, and licensing or registration
procedures with a view to the achievement of early outcomes.

Article 17
Payments and Transfers

1.  Except under the circumstances envisaged in Article 4
(Measures to Safeguard the Balance of Payments) of
Chapter 15 (General Provisions and Exceptions), a Party
shall not apply restrictions on international transfers or
payments for current transactions relating to its specific
commitments.

2. Nothing in this Chapter shall affect the rights and
obligations of any of the Parties as members of the
International Monetary Fund under the IMF Articles of
Agreement, including the use of exchange actions which are
in conformity with the IMF Articles of Agreement, provided
that a Party shall not impose restrictions on any capital
transactions inconsistent with its specific commitments
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regarding such transactions, except under Article 4
(Measures to Safeguard the Balance of Payments) of
Chapter 15 (General Provisions and Exceptions) or at the
request of the International Monetary Fund.

Article 18
Subsidies

1. Notwithstanding Article 1.4(b) (Scope and Coverage),
the Parties shall review the issue of disciplines on subsidies
related to trade in services in light of any disciplines agreed
under Article XV of GATS.

2. Parties recognise that, in certain circumstances,
subsidies may have distortive effects on trade in services.
Any Party which considers that it is adversely affected by a
subsidy of another Party may request consultations with that
Party on such matters. Such request shall be accorded
sympathetic consideration.

Article 19
Safeguard Measures

1. The Parties note the multilateral negotiations pursuant
to Article X of GATS on the question of emergency
safeguard measures based on the principle of non-
discrimination. Upon the conclusion of such multilateral
negotiations, the Parties shall conduct a review for the
purpose of discussing appropriate amendments to this
Agreement so as to incorporate the results of such
multilateral negotiations.

2. In the event that the implementation of the
commitments made in this Agreement causes substantial
adverse impact to a service sector of a Party before the
conclusion of the multilateral negotiations referred to in
Paragraph 1, the affected Party may request consultations
with the other Party or Parties. The requested Party or
Parties shall enter into consultations with the requesting
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Party on the commitments that the requested Party or
Parties consider may have caused substantial adverse
impact and on the possibility of the requesting Party adopting
any measure to alleviate such impact. The requesting Party
shall notify all the other Parties of their request for
consultations under this Paragraph.

3. Any measures taken pursuant to Paragraph 2 shall be
mutually agreed by the Parties concerned.

4. The consulting Parties shall notify the results of the
consultations to all other Parties as soon as practicable and
by no later than the next meeting of the Services Committee
established pursuant to Article 24 (Committee on Trade in
Services) following the conclusion of consultations.

Article 20
Increasing Participation for Newer ASEAN Member
States

In order to increase the benefits of this Chapter for the newer
ASEAN Member States, and in accordance with the
objectives of and the Preamble to this Agreement and the
objectives of Chapter 12 (Economic Co-operation), the
Parties recognise the importance of according special and
differential treatment to the newer ASEAN Member States
and facilitating their participation in this Chapter through
negotiated specific commitments relating to:

(@) strengthened domestic services capacity and its
efficiency and competitiveness, inter alia, through
access to technology on a commercial basis;

(b) improved access to distribution channels and
information networks;

() commitments in sectors of export interest to
newer ASEAN Member States; and
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recognising that commitments by each newer
ASEAN Member State may be made in
accordance with its individual stage of
development.

Article 21
Denial of Benefits

A Party may deny the benefits of this Chapter:

(@)

(b)

(©)

to the supply of any service, if it establishes that
the service is supplied from or in the territory of a
non-Party;

in the case of the supply of a maritime transport
service, if it establishes that the service is
supplied:

(i) by a vessel registered under the laws of a
non-Party, and

(i) by a person of a non-Party which operates
and/or uses the vessel in whole or in part;

to a service supplier, that is a juridical person, if it
establishes that it is not a service supplier of
another Party.

Article 22

Treatment and Protection of Commercial Presence

1. Chapter 11 (Investment) does not apply to measures
adopted or maintained by a Party to the extent that they are
covered by this Chapter.

2. Notwithstanding Paragraph 1, the following Articles and
Section of Chapter 11 (Investment) apply, mutatis mutandis,
to measures affecting the supply of services by a service
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supplier of a Party through commercial presence in the
territory of another Party:

(a)  Article 6 (Treatment of Investment);

(b)  Article 7 (Compensation for Losses):

(c) Article 8 (Transfers);

(d)  Atticle 9 (Expropriation and Compensation);
(e) Article 10 (Subrogation); and

()  Section B (Investment Disputes between a Party
and an Investor).

Article 23
Miscellaneous Provisions

1. The GATS Annex on Telecommunications shall be
incorporated into and shall form part of this Agreement,
mutatis mutandis.

2. Additional provisions on financial services and
telecommunications are set out in this Chapter’s Annexes.

Article 24
Committee on Trade in Services

1. The Parties hereby establish a Committee on Trade in
Services (Services Committee), consisting of representatives
of the Parties.
2. The Services Committee’s functions shall be:

(&) to conduct reviews of commitments in

accordance with Article 6 (Review of
Commitments);
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(d)
(e)

(®

if the multilateral negotiations referred to in Article
19.1 (Safeguard Measures) have not concluded
within three years from entry into force of this
Agreement, to enter into discussion on the
question of emergency safeguard measures
based on the principle of non-discrimination for
the purpose of considering  appropriate
amendments to this Chapter;

to enter into discussions on the application of
most-favoured-nation treatment to trade in
services for the purpose of considering
appropriate  amendments to this Chapter, in
conjunction with the first review of commitments

- under Article 6 (Review of Commitments);

to review the implementation of this Chapter;

to consider any other matters identified by the
Parties; and

to report to the FTA Joint Committee as required.

3. The Services Committee shall conclude the
discussions referred to in Paragraph 2(a) to (c) within five
years of entry into force of this Agreement, unless the Parties
agree otherwise.

4. The Services Committee shall meet as mutually
determined by the Parties as required under this Article and
Article 6 (Review of Commitments). Meetings may be
conducted in person, or by any other means as mutually
determined by the Parties.
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ANNEX ON FINANCIAL SERVICES

Article 1
Scope and Definitions

1. This Annex applies to measures affecting the supply of
financial services. Reference to the supply of a financial
service in this Annex shall mean the supply of a service as
defined in Article 2(s) (Definitions) of Chapter 8 (Trade in
Services).

2. Forthe purposes of Article 2(n) (Definitions) of Chapter
8 (Trade in Services), “services supplied in the exercise of
governmental authority” means the following:

(@) activities conducted by a central bank or
monetary authority or by any other public entity in
pursuit of monetary or exchange rate policies:

(b) activities forming part of a statutory system of
social security or public retirement plans; or

(c) other activities conducted by a public entity for
the account or with the guarantee or using the
financial resources of the government.

3. For the purposes of Article 2(n) (Definitions) of Chapter
8 (Trade in Services), if a Party allows any of the activities
referred to in Paragraph (2)(b) or (c) to be conducted by its
financial service suppliers in competition with a public entity
or a financial service supplier, “services” shall include such
activities.

4. Article 2(q) (Definitions) of Chapter 8 (Trade in
Services) shall not apply to services covered by this Annex.
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Article 2
Definitions

For the purposes of this Annex:

(a) a financial service is any service of a financial
nature offered by a financial service supplier of a
Party. Financial services include all insurance
and insurance-related services, and all banking
and other financial services (excluding insurance).
Financial services include the following activities:

Insurance and insurance-related services

() Directinsurance (including co-insurance):
(A) life; and
(B) non-life;

(i)  Reinsurance and retrocession:

(i) Insurance  intermediation, = such  as
brokerage and agency; and

(iv) Services auxiliary to insurance, such as
consultancy, actuarial, risk assessment and
claim settlement services.

Banking and other financial services (excluding
insurance)

(v) Acceptance of deposits and other
repayable funds from the public;

(vi) Lending of all types, including consumer

credit, mortgage credit, factoring and
financing of commercial transaction;
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(vii) - Financial leasing;

(viiiy All payment and money transmission

(i)
x)

(xi)

services, including credit, charge and debit
cards, travellers’ cheques and bankers
drafts;

Guarantees and commitments:

Trading for own account or for account of
customers, whether on an exchange, in an
over-the-counter market or otherwise, the
following:

(A)  money market instruments (including
cheques,  bills, certificates  of
deposits);

(B) foreign exchange;

(C) derivative products including, but not
limited to, futures and options;

(D) exchange rate and interest rate
instruments, including products such
as swaps, forward rate agreements:

(E) transferable securities: and

(F) other negotiable instruments and
financial assets, including bullion:

Participation in issues of all kinds of
securities,  including underwriting  and
placement as agent (whether publicly or
privately) and provision of services related
to such issues;
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(b)

()

(xii) Money broking;

(xiii) Asset management, such as cash or
portfolio  management, all forms of
collective investment management,
pension fund management, custodial,
depository and trust services;

(xiv) Settlement and clearing services for
financial assets, including securities,
derivative products, and other negotiable
instruments;

(xv) Provision and transfer of financial
information, and financial data processing
and related software by suppliers of other
financial services; and

(xvi) Advisory, intermediation and other auxiliary
financial services on all the activities listed
in Subparagraphs (v) to (xv), including
credit reference and analysis, investment
and portfolio research and advice, advice
on acquisitions and on corporate
restructuring and strategy;

a financial service supplier means any natural
or juridical person of a Party wishing to supply or
supplying financial services but the term
“financial service supplier" does not include a
public entity;

public entity means:

(i) a government, a central bank or a
monetary authority, of a Party, or an entity
owned or controlled by a Party, that is
principally engaged in carrying out
governmental functions or activities for

109




ﬂ?}o

o }]

90 N8 G

< o

BTG m 18 § bm 12 3Gm &1 boeo

& 21

oo’ 31

$a3

e
e

géod

1.

(ii)

governmental purposes, not including an
entity principally engaged in supplying
financial services on commercial terms; or

a private entity, performing functions
normally performed by a central bank or
monetary authority, when exercising those
functions; and

(d) self-regulatory organisation:

(i)

(ii)

in the case of Australia and New Zealand,
means any non-governmental  body,
including any securites or futures
exchange or market, clearing or payment
settlement agency, or other organisation or
association that exercises its own or
delegated regulatory or supervisory
authority over financial service suppliers or
financial institutions; and

in the case of ASEAN Member States,
means any non-governmental  body,
including any securites or futures
exchange or market, clearing or payment
settlement agency, other organisation or
association that is recognised by legislation
as a self-regulatory organisation and
exercises  regulatory or  supervisory
authority over financial service suppliers or
financial institutions pursuant to legislation
or delegation from central, regional or local
governments or authorities.

Article 3
Domestic Regulation

Notwithstanding any other provision of this Agreement,
a Party shall not be prevented from taking measures for
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prudential reasons, including for the protection of investors,
depositors, policy holders or persons to whom a fiduciary
duty is owed by a financial service supplier, or to ensure the
integrity and stability of the financial system or to ensure the
stability of the exchange rate’ subject to the following:

(a) where such measures do not conform with the
provisions of this Agreement, they shall not be
used as a means of avoiding the Party’s
commitments  or obligations  under this
Agreement;

(b) for measures to ensure the stability of the
exchange rate such measures shall be no more
than necessary and phased out when conditions
no longer justify their institution or maintenance;
and

(c) for measures to ensure the stability of the
exchange rate such measures shall be applied
on a most-favoured-nation basis.

2. Nothing in this Agreement shall be construed to require
a Party to disclose information relating to the affairs and
accounts of individual customers or any confidential or
proprietary information in the possession of public entities.

Article 4
Recognition

1. A Party may recognise prudential measures of any
international standard setting body, another Party, or a non-
Party in determining how the Party's measures relating to
financial services shall be applied. Such recognition, which
may be achieved through harmonisation or otherwise, may
be based upon an agreement or arrangement with the

' The measures to ensure the stability of the exchange rate shall not be adopted or
maintained for the purpose of protecting a particular sector.
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international standard setting body, another Party, or a non-
Party concerned or may be accorded autonomously.

2. A Party that is a party to such an agreement or
arrangement referred to in Paragraph 1, whether future or
existing, shall afford adequate opportunity for other
interested Parties to negotiate their accession to such
agreements or arrangements, or to negotiate comparable
ones with it, under circumstances in which there would be
equivalent regulation, oversight, implementation of such
regulation, and, if appropriate, procedures concerning the
sharing of information between the parties to the agreement
or arrangement.

3. Where a Party accords recognition autonomously, it
shall afford adequate opportunity for any other Party to
demonstrate that such circumstances as referred to in
Paragraph 2 exist.

Article 5
Regulatory Transparency

1. The Parties recognise that transparent measures
governing the activities of financial institutions and cross-
border financial service suppliers are important in facilitating
their ability to gain access to and operate in each other's
market.

2. Each Party shall ensure thathmeasures of general
application adopted or maintained by a Party are promptly
published or otherwise made publicly available.?

3. Each Party shall take such reasonable measures as
may be available to it to ensure that the rules of general
application adopted or maintained by self-regulatory

? For greater certainty, the Parties agree that such information may be published in
each Party’s chosen language.
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organisations ° of the Party are promptly published or
otherwise made publicly available.*

4. Each Party shall maintain or establish appropriate
mechanisms for responding to inquiries from interested
persons of another Parly regarding measures of general
application to which this Annex applies.’

5. Each Party’s regulatory authorities shall use its best
endeavours to make available to interested persons of
another  Party their requirements, including  any
documentation required, for completing applications relating
to the supply of financial services.

8.  On the request of an applicant in writing, regulatory
authorities of a Party shall inform the applicant of the status
of its application in writing. If an authority requires additional
information from the applicant, it shall notify the applicant
without undue delay.

7. Each Party’s regulatory authorities shall make
administrative decisions on a completed application of a
financial service supplier of another Party seeking to supply
a financial service in that Party's territory within 180 days and
shall notify the applicant of the decision in writing without
undue delay:

(@) an application shall not be considered complete
until all relevant proceedings are conducted and
the regulatory authorities consider all necessary
information is received;

* This Paragraph only applies to a Parly when that Party has established self-
regulatory organisations.

* For greater cerlainty, the Parties agree that such information may be published in
each Party's chosen language.

* The Parties confirm their shared understanding that interested persons in this

Article should only be persons whose direct financial interest could be potentially
affected by the adoption of the regulations of general application.
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where it is not practicable for a decision to be
made within 180 days, the regulatory authority
shall notify the applicant without delay and shall
endeavour to make the decision within a
reasonable time thereafter.

o
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8. On the request of an unsuccessful applicant in writing,
a regulatory authority that has denied an application shall
endeavour to inform the applicant of the reasons for denial of
the application in writing.

Article 6
Financial Services Exceptions

Nothing in this Chapter shall be construed to prevent the
adoption or enforcement by a Party of measures necessary
to secure compliance with laws or regulations that are not
inconsistent with this Chapter, including those relating to the
prevention of deceptive and fraudulent practices or to deal
with the effects of a default on financial services contracts,
subject always to the requirement that such measures are
not applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between countries
where like conditions prevail, or a disquised restriction on
investment in financial institutions or trade in financial
services.

Article 7
Transfers of Information and Processing of Information

1. A Party shall not take measures that:
(a) prevent transfers of information, including
transfers of data by electronic means, necessary

for the conduct of the ordinary business of a
financial service supplier;
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(b)  prevent the processing of information necessary
for the conduct of the ordinary business of a
financial service supplier; or
(¢)  prevent transfers of equipment necessary for the

- conduct of the ordinary business of a financial

service supplier, subject to importation rules
consistent with international agreements.

2. Nothing in Paragraph 1: -

(a)

(b)

restricts the right of a Party to protect personal
data, personal privacy and the confidentiality of
individual recaords and accounts including in
accordance with its domestic laws and
regulations so long as such right shall not be
used as a means of avoiding the Party's
commitments or obligations under this
Agreement;

prevents a regulator of a Party for regulatory or
prudential reasons from requiring a financial
service supplier in its territory to comply with
domestic regulation in relation to data
management and slorage and system
maintenance, as well as to retain within iis
territory copies of records; or

shall be construed to require a Party to allow the
cross-border supply or the consumption abroad
of services in relation to which it has not made
specific commitments, including to allow non-
resident suppliers of financial services to supply,
as a principal, through an intermediary or as an
intermediary, the provision and transfer of
financial information and financial data
processing as referred to in Article 2(a)(xv)
(Definitions).

Article 8
Dispute Settlement

Members of arbitral tribunals established pursuant to
Chapter 17 (Consultations and Dispute Settlement) for

disputes on prudential issues and other financial matters |3|
shall have the necessary expertise relevant to the specific ‘_

financial service under dispute.
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