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PROTOCOL TO THE ASEAN GHARTER
ON DISPUTE SETTLEMENT MEGHANISMS

- The Govemments of Brunei. Dai ussalam the Kingdom of
Cambodia, the Republic of Indonesia, the Lao People's
Democratic Republic, Malaysia, the Umon of Myanmar, the
Republic of the Philippines, the Republic of Singapore, the
Kingdom of Thailand and the Socialist Republic of Viet Nam,

~ Member States of the Associdtion .of Southeast Asnan
Nations .(ASEAN), hereinafter collectively referred to as
“Member States or individually as “Member State™

MINDFUL of the desire of ASEAN Leaders in transformmg
ASEAN - into a rules-based organisation with practical,
efficient and credible. mechanisms in place to resolve
disputes in an effective and timely manner:

RECALLING Paragraph 2(d) of Article 2 of the ASEAN
Charter that ASEAN and its Member States shall act in
accordance with the principle of rellance on peaceful
settlement of disputes; '

FURTHER RECALLING Paragraph 2 of Article 22 of the
ASEAN Charter requiring ASEAN to maintain and establish
dispute settlement meohamsms in all fields of ASEAN

cooperation;

RECOGNISING that.in accordarice with Afticle 25 of the
ASEAN Charter, where not otherwise specifically provided,
appropriate dispute settlement mechanisms  shall be
established for disputes which concern the interpretation or
application of the ASEAN Charter and other ASEAN.

: mstruments and
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CONVINCED that having credible dispute seftlement

mechanisms would help ASEAN prevent festering conflicts

and confrontation among the Member States, preserving the

cooperative atmosphere for concerted efforts towards
" building a peaceful and prosperous ASEAN Communxty,

HAVE AGREED AS 'FoLLo'w"s:

ARTICLE 1
Definitions

~ For the purpose of this Protocol:

(a)

ASEAN mstrument means any instrument which
is concluded by Member States,. as ASEAN
Member States, in written form, that gives rise fo

. their . respective rights 'and- _ obligations . in

()
 (c)

| (d')'

accordance with international law;

Complaining Party means any Member State
which requests consultation under Article 5 of this

'Protocol

Respondmg Party means any Member State to
which the request for consultation is made under
Article 5 of this Protocol;

Parties to the dispute means the Complaining
Party and the Responding Party; and

Unresolved dispute means a.dispute over the

interpretation or application of the ASEAN Charter
or other ASEAN instruments which has failed to be
resolved by mutual ‘agreement, and after the

~application and implementation”of Artlcle 9 of this

Protocol
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ARTICLE 2
Scope and- Apphcatlon

1. This Protocol shall apply to disputes which concern the
interpretation or application of:

(a) the ASEAN Charter;

(b) other ASEAN instruments unless specific means of
- settling such disputes have atready been provided
- for; or
(c) other ASEAN mstruments which expressty provide
that this Protocol or part of thls Protocol shall

apP'V

2. Paragraph 1(b) of this Article shall be without prejudice
to the right of the Parties to such disputes to mutuatly agree
that this Protocol shall apply. ‘

ARTICLE 3
General Provisions

1. This Protocol shall be interpreted in accordance with
the customary rules of treaty mterpretatton of public
international law.

. 2. - The Parties to the dis pute are encouraged at every
stage of a dispute to make every effort to reach a mutually

- agreed solution to the dispute. Where a mutually agreed
solution is .reached, it shall be notified to the Secretary-
General of ASEAN and other Member States

ARTICLE 4
Commumcat(on and Time Periods

1. All communications including notifications, requests,
replies and referrals made pursuant to this Protocol shall be -
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in writing and are deemed to have been received if they are
physically delivered to the addressed Party through

~ diplomatic channels.

2. Unless otherwise specified, any ﬁme bénod provided
for in this Protocol shall not be modified by mutual
agreement of the Parties tothe dispute

ARTICLE 5
Consultation

1. A Complaining Party may request consultation with a
Responding Party with respect to any dispute concerning the
interpretation or application of the ASEAN Charter or other
- ASEAN instruments. The Responding Party shalil accord due
- consideration to a .request for consultation made by the
Complaining Party and shall accord adequate opportunlty for
such consultatlon

2. The req-uest for consultation shall state the reason for
the request, including identification of the matters giving rise
to the dispute and an indication of the legal basis for the
complaint. A copy of such request shall be simultaneously
provided to the Secretary-General of ASEAN who shall notify
all other Member States of such request.

3. If a request for consultation is made, the Responding
Party shall reply to the request within thirty (30) days from
the date of its receipt and shall enter into consultation within
sixty (60) days from the date of receipt of the request for
‘consultation, with a view to reaching a mutually agreed
solution. The consultation shall be completed within ninsty
(90) days, or any other period mutually agreed by the Parties
to the dispute; from the date of recelpt of the request for

consultation.
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~ ARTICLE 6
Good Offices, Mediation and Conciliation

1. The Parties to the dispute may at any tlme agree to
good offices, mediation or conciliation. Proceedings for good
offices, medlatxon or ‘conciliation may begm and be
termmated at any time. S S

2. _ The Partnes to the dispute may request the Chanrman
of ASEAN or the Secretary-Genera1 of ASEAN, acting in an
ex officio capacity, to provide’ good offices, medlatmn or
concthatton _ :

- 3. Proceedmgs mvolvmg good offices, medtatlon or

~ conciliation, and positions taken by any of the Parties to the

- dispute during these proceedings, shall be without prejudice
to the rights of any of the Parties to the dlspute in any further
or other proceedmgs

4. (a) Good off ices, mediation or conciliation directed: by
' the ASEAN Coordinating Council to the Parties to
the. dlspute pursuant to Article 9 of this Protocol
~ shall be in accordance with this Protocol, and the
Rules of Good Offices, Rules of Mediation or

Rules of Conciliation annexed to this Protocol.

(b) Procedures of good offices, mediation or
conciliation directed by the ASEAN Coordinating
Council pursuant to Article 9 of this Protocol shall
be in accordance with the Rules of Good Offices,
Rules of Mediation or Rules of Conciliation, subject
to such modifications as the Partles to the dispute
may agree in writing.
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| ARTICLE 7
Fun‘ctions of Good Offices, Médiation and Conciliation

1. The persons provndmg good offices, med!auon or
conciliation shall ‘assist and facilitate the Parties fo the
dispute to achiéve an amicable settlenient of the dispute
between them in the light of the relevant provisions of the
ASEAN Charter and/or any ASEAN instruments.

Where the Partles to the dlspute reach an amlcable ,

‘ setﬁement of the dispute, they shall draw up and sign a

written settlement agreement.

3. - By signing the settlement agreement, the Parties to the
dispute put an end to the duspute and are bound -by the

. agreement.

4.  The settlement agreement shall then be notified by the
Parties to the dispute to the Secretary-General of ASEAN,

. other Member States, and the ASEAN Coordlnatlng Council

‘where good offices, mediation or conciliation is. directed by it.

ARTICLE 8
Request for Arbitration

1. The" C‘oMpIaining Party may, by notice in writing
addressed to the Responding Party, request for the
establrshment of an arbltral tribunal to resolve the dlspute if:

(a) the Responding Party does not reply within thirty
(30) days from the date of recelpt of the request for
consultation;

(b) the Responding Party does not enter into
' consultation within sixty (60) days from the date of
reoelpt of the request for consultatlon or
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- (¢} the consultation fails to settle the dispute within
ninety (80) days, or any other period mutually
agreed by the Parties to the dispute, from the date
of ~~re‘ceipt of the requ’est fOr’COns'ultatio'n i

2. A copy of the notice shall be- prevnded to the Secretary-

General of ASEAN who shall notify all-other Member States
~of such request. The notice shall state a’ summary of the

factual and legal basis of the request sufficient to present the -

‘problem clearly, including the provisions of - the  ASEAN

~ Charter or ASEAN mstrument to be addressed by the arbitral

tribunal.

3. The Responding Party shall express its consent to the
establishment of an arbitral tribunat within fifteen (15) days
from the date of receipt of the notice from the Complaining
"Party. The Parties to the dispute may agree to extend the
period for the Responding Party to express its consent for a
period of up to thirty (30) days from the date of receipt of the
notice from the Complaining Party. The copy of the reply
sent shall be provided to the Secretary-General of ASEAN
who shall notify all other Member States of.such reply.

4.  Where the Responding Party does not agree to the
request for the establishment of an arbitral tribunat, or fails to
respond within the period specified in Paragraph 3 of this
Article, the Complaining Party may refer the dispute to the
ASEAN Coordmatlng Council.

ARTlCLE 9
Reference to the ASEAN Coordinatmg Council

1. ~ Where a dlspute is referred to 'the ASEAN Coordmatmg

. Council pursuant to Paragraph 4 of Article 8, the ASEAN

Coordinating Council may direct the Parties to the dispute to
resolve their dispute through good offlces mediation,

- conciliation or arbitration.
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2. The 'ASEAN Coordinating Council shall notify its
~decision to the Parties to the dispute within forty-five (45)
days from the. date the dispute was referred to it. The
. Chairman. of the ASEAN Coordinating Council shall
determine the processes by which the ASEAN Coordinating
Council shall come to ifs decision. Such processes may
_mcLude censu{tatlons through correspondence, emails,
video-conferencing, or other means. . The ASEAN
Coordinating . Gouncil can, in exceptnonal curcumstanoes
decide to conveng -an urgent. special meeting -of the ASEAN

- Coordinating Council to de01de on the dispute

3.  Where the ASEAN Coordinating Council is of the view
that it is unable to come to a decision on the dispute within

. the penod specified in Paragraph 2 of this Article to notify the
Parties to the dispute of its decision, it may decide to exten!

~ this time by a period of not more than thirty (30) days and.
shall mform the Parties to the dlspute accordingly. :

4. Where the ASEAN Coordmatmg Councrl is unable. to
reach a decision on how the dispute is to be resolved within
the period specified in Paragraph 2 of this Article to notify the
Parties to the dispute, or any extended period, any Party to
the dispute may refer the dispute to the ASEAN Summit as
an _unresolved dispute under Article 26 of the ASEAN

Charter

ARTICLE10
Arbitration

1. - Arbitration, arising from- mutual consent of the Parties
to .the dispute or a direction of the ASEAN' Coordinating

~ ‘Council, -shall be in accordance with this Protocol and the
Rules of Arbitration annexed to this Protocol.

2. Procedures of arbitration shall be in accordance with
- the Rules of Arbitration annexed to this Protocol, subject to
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such modifi oatrons as the Pames to the drspute may agree in

wntmg

_ARTICLE 11
“Arbitrators

1 ) 'The number of arbitrators and the manner in which
they are appointed or replaced shall be prescribed-in-the.
Rules of Arbitration annexed to the Protocol.

2. All arbitrators shal!*

(a)

()

(©)

(d)
(e)

3.  The Chair of the arbrtral tribunal shall not be a national
of any Party to the dispute, and shall preferably be a national

have expertise or experlence in law, other matters
covered by the ASEAN Charter or the relevant
ASEAN instrument, or the resolution of disputes
arising under mternatronai agreements;

be chosen strictly on the - basis of objectMty,
rehabrhty, and sound judgment

be mdependent of, and not be afﬁhated with or

take instructions from, any Party to the dispute;
‘not have deait with the niatter in-any capacity; and

’d.is'close to the Part'ies. to the disptite, information

which may give rise to justifiable doubts as to their
mdependence or lmpartlahty

of a Member State
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. ARTICLE 12
Functions of A-tfbitral Tribunal

An arbitral tribunal shall make an examination of the facts of
the case before it, and.decide the case in the light of the
relevant provisions of the ASEAN Charter and/or the ASEAN
instrument cited by the Parties to the dispute to resolve the
- dispute- between them and. shaH provide reasons for its

tulings. -

ARTICLE 13
" Third Party

1. ~ Any Member State which has notified its substantial
interests in a matter in dispute within thirty (30) days from the
notification of-the reply of the Responding Party consenting
to the request for the establishment of the arbitral tribunal
pursuant to Paragraph 3 of Article -8 or the notification of the

" decision of the ASEAN Coordination Council directing the
Parties to the dispute to resolve their dispute through
arbitration pursuant to Article 9, shall have nghts and
obhgatlons of a Third Party.

2. The Third Party shall have an opportumty to be heard
by the arbitral tribunal and to make submissions to the
arbitral tribunal. These submissions shall also be given to the
Parties to the dispute and shall be reﬂected in the award of

the arbltral tribunal.

3. The Third Party shall receive from the Parties to the
dispute their submissions to the first substantive meeting of

- the arbitral tribunal.

10..
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ARTICLE 14
Apphcable Law

1. The arbitral tribunal shall apply the provnsrons of the
ASEAN .Charter and other ASEAN: instruments, as weil as
. applicable rules of public mternat(onal law. ‘

2.  The arbitral tribunal shall apply other rules -of law
- applicable to the substantive questions of the.dispute or to

decide a:.case ex aequo et bono, if so agreed- by the Parties
- fothe dispute .

~ ARTICLE 15
" Arbitral Award

1 ( The award of the arbitral tribunal shall be final and
binding ori the Parties to the dispute. It shall be - fully
. complied with by the Parties to the dispute. .

3. " The award of the arbitral tribunal shall not add to or
-diminish the rights and obligations provided in the ASEAN
Charter or any other relevant ASEAN instrument;

ARTICLE16
- Compliance with Arbitral Award and Settlement
- Agreement

1. Parties to the dispute shall comply with the arbitral
. awards and settlement agreements resulting from good
' ofﬂces medxatlon and conciliation.

-2 Any Party to the dispute required to comply with an
arbitral award or seftlement agreement shall provnde the
Secretary-General . of ASEAN with a status report in -writing
stating the extent of its compliance with the arbitral award or
settlement agreement. : :

11




FF9c ue cn sumui§c Ig§ bl 2 s .gwlﬂosrj ﬂﬁﬁgc}ﬁs G990

ARTICLE 17
Costs

1. The costs of -arbitration under this Protocol shall be
borne by the Parties to the dispute in accordance with the
Rules of Arbitration annexed to this Protocol.

2. The costs of good- of’r"ces mediation and concihatlon
shall be determined-hy.the . persons providing good -offices; -
mediation and - concilistion in ~consultation " with and
agreement of the Parties to the dispute, and shall be borne
equally by the Parties to the dispute. All other expenses
incurred by a Party to the dlspute shall be borne by that

" Party.

, ARTICLE 18
Func’uons of the ASEAN Secretariat

1. The ASEAN Secretariat shall have the responsibility of |
assisting the arbitral tribunals and persons providing good

offices, mediation and conciliation, especially on the legal,
historical and the procedural aspects of the matters dealt

with, and of provndmg secretarial and technical support.
2 The expenses of the ASEAN Secretariat's support shall
~be barne by the Parties to the dispute.
ARTICLE 19
‘Final Provisions
1. This Prbt.ocol shall be signed by all Member States.

| 2. . This Protocol shall be subject to ratification by all
Member States in accordance with their respective internal

procedures. -

- 12
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3. lnstruments of ratifi catlon shall be deposﬁed with the
Secretary-General of ASEAN who shall promptly notify all
Member States of each deposit.

4. This Protocol shall enter into force on the day followmg
the date of deposit of the tenth: @;ztﬁmeﬁ; Biatificationwi
the Secretary~Genera{ of ASEAN. IR

5. This Protocol_shali. be deposnted with fhe- Secretary— '
General of ASEAN, who shall promptly furmsh a certified
copy thereof to each Member State.

ARTICLE 20
~ Annexes

1. All of the Annexes to this Protocol shall form mtegral
parts of this Protocol.

2. Inthe event of a conflict between this Protocol and any
of the Annexes thereto, this Protocol shall prevail.

ARTICLE 21
. Amendments

1. Any Member State may propose amendments to this
Protocol andfor any of the Annexes to the Committee of
'Permanent Representatives to ASEAN.

2. Proposed amendments_ to this Protocol and/or any of
. the Annexes shall, by consensus, be submitted by the
. Commiftee of Permanent Representatlves to ASEAN to the
ASEAN Coordmatmg Council.

3. Amendments to this Protocol and/or any of the
Annexes adopted by consensus of the ASEAN Coordinating
Council shall be ratified by all Member States in accordance
with their respective internal procedures.

13
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4,  An amendment shall enter into force on the thirtieth
day. following the date of the deposnt of the tenth instrument
of ratification with the Secretary-General of ASEAN. -

IN WITNESS WHEREOF the under31gned being duly
authorised thereto by thexr respective Governments, have
signed the Protocol to the ASEAN Charter on- Dispute

-Setﬂement Mechamsms S

DONE at Ha Noi, Viet Nam, on the Eighth Day of April iri the
Year Two Thousand and Ten, in a single copy in the English
language.

'For the Government of Brunei Darussalam:.

u

MOHAMED BOLKIAH
Minister of Foreign Affairs and Trade

For the Government of the Kingdom of Cambodia:

OR NAM HONG =
Deputy Prime Minister and
Minister of Foreign Affairs and International Cooperation

14
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For the Govemmep«g\ e Republic of Indonesia:

"ARTY M. NATALEGAWA
ter for Foreign Affairs

DR. RM. ¢
Mini

DR. THONGLOUN SISOULITH
Deputy Prime Minister and Minister of Foreigh Affairs

For the Government of Malaysia:

" TANSRIR \
ecretary General

Mlmstry of Foreign Affalrs of Malaysla

For the Government of the Union of Myanmar:

" NYANWIN -

Minister for Foreign Affairs

ﬁ
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For the Government of the Republic of the Philippines:

INDA F. BASILIO
Undersecretary, Department of Forelgn Affairs

For the Government of the -Republic of Singapore:

4& T

GEORGE YONG-BOON YEO
Minister for Foreign Affairs

For the Government of the Kingdom of Thailand:

Minister of Fo elgn Affairs

For the Government of the Socialist Republic of Viet Nam:

DR. PHAM GIA KHIEM
Deputy Prime Minister and Minister for Foreign Affairs

16




9¢ trug Gl wmUIFE IgF bl f2 8569 HIU09E N

i)
&3

<o

e

]

thbId

Rules of Good"Offﬁces

Rule 1: Commencement

“1.  Where the ASEAN Coordmatmg Council directs that the. dlspute

be resolved. through good offices, it shall request the Chairman of
ASEAN or the Secretary-General of ASEAN, acting | in an ex officio
capacity, or a suitable person to provide good offices. References in

" these Rules to “person providing good offices” shiall"be -construed to

include “persons. providing good offices” where more than one person
provides good offices.

2. . The person providing good offices shall communicate directly

with the Parties to the dispute who shall render to him or her all

necessary assistance to enable him or her to carry out his or her
responsibilities.

Rule 2: Role of person providing good offices

The person providing good offices shall assnst the Parties to the dispute
in an independent, neutral and impartial manner in order to resolve the

dispute.
Rule 3: Conduct of person providing Qood ofﬁces
The person providing good offices may proceed in such a manner as

he or she considers appropriate, taking into account the circumstances
of the case and the wishes that the Parties to the dispute mayexpress.

Rule 4: Confidentiality

Unless the Parties to the dispute agree otherwise, the person providing
good offices and the Parties to the dispute shall keep conf dential the

' matters relating to the good offices proceedlngs

Rule 5: Cessatlon
1. Good ofﬁces shall cease:

(a) on the date of a written communication by the Parties to the

dispute addressed to the ASEAN Coordinating Counoll that the dsspute.

has been resolved;

17
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(b) on the date of a written commumcatxon by the person providing
good offices, after consultation with the Parties to the dispute,
addressed to the ASEAN Coordinating Council, that further conduct of

good offices is no longer necessary o justified;

() on'the date of a written communication by the Parties to the
dispute addressed fo the person providing good offices and the ASEAN
--Coordinatmg C@uncﬂ tha’t the conduct of good offices shouid cease; or

(d) on the dale of-a ertten commumcatlon by a Party to the dispute

addressed to the other Party-fo the dispute, the person ' providing good
offices, and the ASEAN Coordinating Councd that the conduct of good

 offices should cease.

18
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ANNEX 2
Rules of Mediation
Rule 1: Appoihtment of mediator

There shall be one med(ator The. Pames to- the d ls;pute shall agree on
the name of the mediator. The Patrties-to the dispute shall-appoint the
mediator within forty-five (46) days from ‘the date of receipt of the
notification from the ASEAN Coordinating Council of its decision to
direct the Paities to the dispute to resolve ‘the dispute through
mediation, and shall notify the . ASEAN Coordinating Counci
accordingly. The Parties to the dispute may choose from the list drawn
up and maintained by the Secretary-General of ASEAN under Rule 5 of
the Rules of Arb«trataon

Rule 2: Role of mediator

A medtator shall help to facilitate communication and negotiation
between the Parties to the dispute and assist them'in an independent,
neutral and impartial manner in order to resolve the dtspute

‘Rule 3. R_epresentatlon and assistance

The Parties to the dispute may be represented or assisted by persons
of their choice. The names and addresses of such persons are to be
communicated to the other Party to the dispute and to the mediator.
Such communication is to specify whether the appointment is made for
purposes of representatlon or of ass:stance ‘

Rule 4:. Commumcatxon between medlator and Part(es to the
dlspute

The mediator may invite the Parties to the dispute to meet with him or -

her or may communicate with them orally or in writing. He or she may
meet or communicate with the Partles to the dlspule together or with

each of them separately

.Rul-e 5. Conduct of mediation

The mediation shall be conducted in the manner agreed by the Parties
to the dispute. If, and to the extent that, the Parties to the dispute have
not made such agreement, the mediator shall, in accordance with this
Protocol and these Rules, determine the manner in which the
medxahon shall be conducted

19
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_ Rule?: Conf’dentlality

Rule 6: Disclosure of information

When the medtator receives factual information concerning the dispute
- from a Party to the dnspute he or she may disclose the substance of
that information to the other Party to the dispute in order that such
Party may have the opportunity to respond. However, when a Party to
-the dispute gives any information fo the mediator subject t0'a specific
. condition that it be kept confidential, the mediator shall no’c dlsclose that

§ mformatton to: the other Party to the dlspute

: Unless the Parties to the duspute agree otherwrse the medtator and the
Parties to the dispute shall keep confidential all matters relating to the

mediation proceedmgs
Rule 8: Termination of mediation proceedings
1.  The mediation proceedings shall ‘be terminated:

(8) . on the date of the signing of the settlement agreement by the
Parties to the dispute; .

(b) on the date of a written communication .by the mediator, after
consultation with the Parties to the dispute, addressed to the ASEAN
Coordinating Council, to the effect that further efforts at mediation are

no longer neoessary or justified;

(c) on the date of a written commumcatlon by the Parties to the
dispute addressed to the mediator and to the ASEAN Coordinating
Council to the effect that the mediation proceedings are termmated or

(d)  on the date of a written communication by a Party to the dtspute
to the other Party to the dispute, the mediator, if appointed, and the
ASEAN Coordinating Council to the effect that the mediation

proceedlngs are termmated

- 20
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ANNEX 3
Rules of Conciliation
~ Rule 1: Appoinfmentof conciliators

e There shall be one conciliator unless the Parties to the
dispute agree that there shall be two or threé conciliators. The
Parties to the dispute shall appoint the conciliator within forty-five
(45) days from the date of receipt of the notification from the
- ASEAN Coordinating Coancil of its. decision to dic&tt the Parties to
the. dispute. to resolve. the dispute through conelliation, and shall
notify. the ASEAN -Coordinating:Council accordingty. The: Parties to
the dispute may choose from tie fist drawn up and maintained by
the Secretary-General of ASEAN under Rule 5§ of the Rules of
Arbitration.

2. Where there is more than one conciliator, they ought, as a
general rule, to act jointly. References in these Rules to “conciliator”
shall be construed to include “conciliators” where the Parties to the
dispute have agreed that there shall be two or three concdlators

3. @ In conciliation proceedings with one conciliator, the
Parties to the dispute shall endeavour to reach agreement on the
name of the sole conciliator;

(b) In conciliation proceedings with two concmators each Party
to the dispute shall appoint one conc:llator

(c) In concmataon proceedmgs with three conciliators, each
Party to the dispute shall appoint cne conciliator. The Parties to the
dispute shall endeavour to reach agreement on the name of the
third conciliator.

Rule 2: Submission of statements t6 conciliator .

1. The conciliator, upon his or her appointment, shall request
each Party to the dispute to submit to him or her a brief written
statement describing the general nature of the dispute and the
points at issue. Each Party to the dispute shall send a copy of its
statement to the other Par’cy to the d‘spute :

2. The conciliator may request each Party to the dispute to
submit to him or her a further written statement.of its position and
the facts and grounds. in support thereof, supplemented by any
» documents and other evidence that :t deems approprlate The Party
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to the dispute shall send a copy of its statement to the other Party
to the dispute.

3. At any stage of the conciliation proceedings, the conciliator

may request any Party to the dispute to submit:to him or her such
additional mformatlon as he or she deems appropnate

"Rule 3: Representatlon and asmstance

The Partles 1o the dispute ‘may be represented or assnsted by
-persons of their choice: The narhes &rid addresses of such persons
shall be communicated to the ather Party to the' dispute ahd to the
concu]nator Such communication shall specify whether “the
appoIntment is made “for purposes of representatlon or of
assistance.

Rule 4: Role of conciliator

1. The conciliator shall assist the Parties to the dispute in an

independent, neutral and |mpart|al manner in order to tesolve the
dispute. :

2. The conciliator shall be guided by principles of objectivity,
fairness and justice, giving ‘consideration to, among other things,
the rights and obligations of the Parties to the dispute and the
circumstances surrounding the dispute, including any previous
practices between the Partles to the dlspute

3.~ The conciliator may, at any stage of the conciliation ,
proceedings, make proposa!s for a settlement of the dispute. Such -
proposals need not be in writing and need not be accompanied by
a statement of the reasons therefor.

Rule 5: Commumcation between concnhator and Parties to the
dispute

The conciliator may invite the Parties to the dlspute to meet with
him or her or may commumcate with them orally or in writihg. He or
she may meet or communicate with the Parties to the dispute

- together or with each of them separately

Rule 6: Conduct of conciliaﬁon -.
The conciliator may conduct the conciliation proceedings in such a

manner as he or she considers apprapriate, taking into account the
circumstances of the case, the WIshes the Partles to the dispute

2?_
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may express including any request by a Party to the dispute that
the corciliator hear oral statements, and any special need for a
speedy settlement of the dispute, as well as the provnssons of this
Protoco! and these Rules. .

Rule 7: Dtsclosure of informatlon

When the concmator recetves factual lnformatnon concerning the

dispute from a Parly to the: dlspute he or she: ‘may- disclose the
substance of that information to the other Party to the dispute in .

~ order that such Parly. may have the oppottunity to respond.

However, when a Party to the dispute’ gives any: inforrnation‘to- the
conciltator subject to a specific condition that it be kept confidential,

the condiliator shall not disclose that information to the other Party

to the dlspute

Rule 8: Cooperation of Parties to the dispute with'conclliator

The Parties. to the dispute shall in good faith cooperate with the
conciliator ‘and, in particular, shall endeavour to tomply with

" requests by the conciliator to submit written materials, provnde
evidence and attend meetings.

- Rule 9: Suggestions by Parties to the dlspute for settlement of
dlspute

A Party to the dispute may, on its own initiative or at the invitation of'
the conciliator, submit to the conciliator suggestlons for the
settlement of the dispute.

Rule 10: Settlement agreement

1. When it appears to the conciliator that there exist elements
of a settlement which would be acceptable to the Parties to the

- dispute, he or she shall formulate the terms of a possible settlement
and submit them to the Parties to the dispute for their observations.
After receiving the observatiops of the Parties to the dispute, the
conciliator may reformulate the terms of a poss’ble settlement in .
light of such observations. .

2. If the Parties to the dispute reach agreement on a settlement
of the dispute, they shall draw up and sign a written settlement
agreement. If requested by the Parties to the dispute, the
conciliator shall draw up or assist the Parties fo the dispute in
drawing up the settlement agreement. :

- 23
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Rule 11: Confidentiality

Uniess the Parties fo the dispﬁte agree otherwise, the conciliator
and the Parties to the dispute shall keep confidential all matters
. relating to the congciliation proceedings.

Rule 12: Termination of conciliation proceedings
The concil‘iation p‘roceedi;ngs shaﬂ*‘b‘e ferminated' :

. (;a) on the date of the slgnmg of the settlement agreement by the
Parties fo the dispute; : ,

(b). on the date of a. wntten commumcatlon by the conciliator,
after consultation with tHe Parties to the dispute, addressed to the
ASEAN Coordinating Coéuncil, to the effect that further efforts at
conciliation are no longer necessary or justified;

. (¢)  on the date of a written communication by the Parties to the
dispute addressed to the conciliator and to the ASEAN
Coordinating Council to the effect that the concﬂlat&on proceedmgs

are tenmnated or

(d) . on the date of a written communication by a -Party to the
dispute to the other Party to the dispute, the conciliator, i
appointed, and the ASEAN Coordinating Council to the effect that
the concmatlon proceedmgs are ferminated.

Rule 13: Role of concrlietor in other proeeediﬁngs

The Parties to the dispute and the conciliator undertake that, unless
the Parties to the dispute agree otherwise, the conciliator shall not
act as an arbitrator or as a representative or counsel of a Party to
the dispute in any arbitral of judicial proceedings in respect of a
dispute that is the subject of the conciliation proceedings. The
Parties to the dispute also undertake that they shall not present the
congciliator as a witness in any such proceedmgs :

Rule 14: Admissibility of evidence in other procéedings
" The Partiesto the dispute undertake not to rely on or introduce as

evidence in any arbitral or judicial proceedlngs whether or not such
proceedrngs relate to the dlspute that is the subject of the -

concmatlon proceedings: -

24
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(a) views expressed or suggéstions made by the other Party to
the dispute in respect of a possible settlement of the dispute;

(b)  admissions made by the other Party to the dispute in the
- course of the concmatson proceedings;

(¢) proposals ma_de by the cpncnltator;

(d) the fact that the other Party to the dlspute had indicated its
willingness to accept a proposal for settlement made by the

conciliator.

25
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ANNEX 4
Rules of Arbitration
Rule 1: App.bintment.‘of arbitratbfs o
~1..  The arbxtral tribunal shall consnst of{hree arbltrators

2, Each Pady to. the dispute ‘shall appolnt one arbitrator and notify
-the othe( Party to the dispute within thicty (30) days fr@m the date of
* receipt of the reply of the Responding Party consentmg to the request -
for arbitration or forty-five (45) days from the date of receipt of the -
notification from the ASEAN Coordinating Council of its. dhécision to
direct the Parties to the d:spute to- resolve the dlspute through

arbttratxon

3. . Ifany Party to the dispute fails to appomt an arbitrator within the
period referred fo in Paragraph 2 of this Rule, the other Party to the
dispute which has appointed an arbitrator may, within fifteen (15) days
from the expiration of that period, request the Secretary-General of
ASEAN to appoint the second arbitrator. The Secretary-General of
ASEAN shall, within fifteen {15) days from the date of receipt of such
request, in consultation with the Party to the dispute which has failed to
appoint.an arbitrator, appoint the second arbitrator and notify the
Parties to the dispute of the appointment. In that event, the arbitrator
shall preferably be drawn from the list to be mamtamed in accordance

with Rule 5.

4, (a) The Parties to thé dispute shall agree on the appeintment of
the third arbitrator within thirty (30) days from the date of receipt of

" notification of the appointment of the second arbitrator, and promptly
notify the Secretary-General of ASEAN of such appointment.

_(b) If the Parties to the dispute fail to do so, any Party to the
dispute may request the Chairman of the ASEAN Coordinating Council -
to appoint the third' arbitrator. Within fitteen (15) days from the date of
receipt of such request, the Chairman of the ASEAN Coordinating
Council shall appoint the third arbitrator, on the recommendation of the
Secretary-General of ASEAN after consulting the Committee of
Permanent Representatives to ASEAN, and promptly notify the
Secretary-General of ASEAN and the Parties to the dispute of the.
"appointment.

(c) The third arbitrator shall chair the arbitral tribunal.
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(d) In making an appointment under Paragraph 4(b) of this Rule,
-the Chairman of the ASEAN Coordinating Council shall appoint a
national of ari ASEAN Member State, who' may be in the list to be
- maintained in accordance with Rule 5, unless he concludes that
. exceptlonal circumstances call for othemnse '

{(e) If the Chairman of the ASEAN Coordinating Council is a
natiorial of one of the Parties to the dispute, the appointment of the
third - arbitrator- shall be ‘made by the ‘hext Chairman of the ASEAN

. Coordinating Counctl who isnota natlonal of one of the Parlles to the

" dispute.

5. The date of estabhshment of the arbltral tribunal shall be the
date on which the third arbitrator is appointed. The Secretary-General
of ASEAN shall promptly notify all Member States of such date.

6. . A substitute arbitrator shall be appointed in the same manner as
~ prescribed for.the appointment of the original arbitrator and shall have
the same powers and duties as the-original arbitrator. The work of the
arbitral tribunal shall be' suspended unttl that substitute arbitrator is

© appointed.
Rule 2: Challenge of an arbltrator

1. A prospectlve arbltrator shall disclose to those who approach
him or her in connection with the possible appointment any
. cireumstances likely to give rise to justifiable doubts as to his or her
impartiality or independence. An arbitrator, once appointed, shall
disclose such circumstances to the Parties to the dispute unless they
have already been informed by him or her of these circumstances.

2. Any arbitrator may be challenged if circumstances exist that give
rise to justifiable doubts as to his or her impartiality or independence.

3. A Party to the dispute may challenge the arbitrator apbolnted by
that Party only for reasons of which it becomes aware after the
appointment has been made.

4. A Party to the dispute which intends to challenge an arbitrator
shall send notice of its challenge within thirty (30) days from the date of
receipt of notification of the appointment of the challenged arbitrator or
within thirty (30) days after the circumstances referred to in Paragraphs
1 to 3 of this Rule became known to that Party to the dispute.
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5. The c‘hallenge shall be notified to the other Party to the dispute,
the arbitrator who is challenged and the other members of the arbitral
trrbunal The notifi catron shall state the reasons for the. challenge

6. When an arbrtrator has been challenged by a Party to the
dispute, the other Party to the dispute may agree to the- challenge The
arbitrator may also, after the challenge, withdraw from serving in the
arbitral tribunal. in neither case .does this -imply acceptance of the
validity of the. grounds for the challenge In both-cases, the procedure
provided for in Rule 1 shall be used. in. full for the appointment of the
substitute arbitrator ‘even if during the process of - appomtlng ‘the
challenged arbitrator, a Party to the dispute had failed to exercrse its -
right fo appoint or to- partncrpate in the-appointment.

7. If the other Party to the dlspute does not agree fo the challenge
and the challenged arbitrator does not wrthdraw the decision on the

challenge shall be made by

(@) . the Secretary—General of ASEAN in consultation with the
Commlttee of Permanent . Representatives to ASEAN, when the
appomtment was made in accordance with Paragraphs (2) and (3) of
Rule 1; or

(b) the Chairman of the ASEAN Coordinating Council, on the
recommendation of the Secretary-General of ASEAN after consulting
the Committee of Permanent Representatives to ASEAN, when the
appointment was made in accordance with Paragraph (4) of Rule 1.

8. If the challenge is sustained, a substitute arbitrator shall be
appointed pursuant to the procedures applicable to the appointment of
an arbitrator as provided for in Rule 1.

" Rule 3: Replacement of an arbitrator

1. © In the event of the death or resignation of an arbitrator during
- the course of the arbitral proceedings, a substitute arbitrator shall be
appointed in accordance with the procedure in Rule 1 that is applicable:
to the appointment of the arbitrator being replaced. Resignation by an
arbitrator shall be addressed to the arbitral tribunal and notified to the
Secretary-General of ASEAN and the Parties to the dlspute and shall
not be effective unless the arbitral tribunal determines that there are
sufficient reasons to accept the resignation. If the arbitral tribunal so
determines, the resignation shall become effective on the date
designated by the arbitral tribunal. In the event that an arbitrator whose
resignation is not accepted by the tribunal nevertheless fails to
participate in the arbitration, Paragraph 3 of this Rule shall apply.
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2. In the event that an arbitrator fails to act or in the event of the de
jure or de facto impossibility to perform his or her functions, the
procedure in respect of the challenge and replacement of an arbitrator
as provided in.Rule 2 and- Paragraph 1 of thrs Ruie shall apply, subject
fo Paragraph 3 of thrs Ruie -

-'3. - If ah arbitrator farls to parﬁcrpate in the arbitration, the other
arbrtrators shall un1ess the Partres to the dispute agree otherwrse
make any decrsron, fu{mg or award notwrthstandmg the farlure of one
arbitrator to participate. In ‘deétermining whether to continue the
arbitration or to render any ‘dedcision, ruling, or award without the
participation of an arbitrator,” the other arbitrators shall take into
account the stage -of the arbitration, the reason, if any, expressed by
the arbitrator for such non-participation, and such other matters as they
consider appropriate in the circumstances of the case. In the event that
the other arbitrators determine not to continue the arbitration without
. the non-participating arbitrator, the arbitral tribunal shall declare the
. office vacant,.and a substitute arbitrator shall be appointed pursuant to
the procedures applicable to the appointment of an arbltrator as
provrded for in Rule 1. A

Rule 4: Repet?i-ti'on of hearings

if under Rule 2 or 3, the Chair of the arbitral tribunal is replaced, all
hearings held prevrously shall be repeated. If any other arbitrator is
replaced, the - hearings held previously may be repeated at the
discretion of the arbitral tribunal.

Rule 5: List of individuals who may serve as arbitra-tdrs

1. A list of individuals having the qualifications under Paragraphs 2
- and 3 of Article 11 of this Protocol, from which arbitrators may be
appointed, as appropriaté, shall be drawn up and maintained by the
Secretary-General of ASEAN who shall keep the Member States
updated of any change to the list. Every Member State shall be entitled

to make ten nomlnatlons

2. A Member State may withdraw any of its nominations from the
list. Such withdrawal shall not affect any appointment already made.

3. If at any time the individuals nominated by a Member State in
the list are fewer than ten, that Member State shall be entitled to make
further nominations as necessary.

29
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Rule 6: Procedures for cases involving more than two Member
States : ‘ :

1. Where more than two Member States are involved in a dtspute
related to the same matter, a single arbitral tribunal of which the
number of arbitrators shall be subject to.-an ad hoe agreement of all
Member States involved in the dispute may be established to examine
these complaints. In that case, the procedures provided. for under these
Rules shall be applled fo the: greatest extent possubie Ce

2. The smgle arbltfal tribunal shall organise its examinataion' and
make its.award in such a manner that the rights which the Parties to
the dispute would have enjoyed had the separate arb:tral tnbunals
examined the complaints are in no way impaired.

Rule 7: Third Party

The Parties to the dtspute may agree to provide additional rights to
- those provided for in Article 13 of this Protacol, to a Third Party
regarding -participation in arbitral proceedmgs In providing additional
rights, the Parties to the dispute ‘may impose conditions.  Unless the
Parties” to the dispute agree othenwise, the arbitral tnbunal shall not
.grant any additional rights to any Third Parly regarding participation in
arbitral proceedings.

Rule 8: Arbitral procedures

1. The arbitral tribunal shall apply the procedures provided for in
these Rules. The arbitral tribunal may adopt additional procedures
which do not conflict with this Protocol or these Rules.

‘2. The arbitral tribunal shall, as soon.as practicable within fifteen
(15) days from the date of its establishment, fix the timetable for the
arbitral proceedings. The arbitral proceedings, from the date of the
establishment of the arbitral tribunal until the date of the final award,
shall net exceed the period of six months unless the Partles to the

dispute agree otherwise.

3. Each Party to the dispute shall have an opportunity to set out in

writing the facts of its case, its arguments and counter-arguments. The

timetable fixed by the arbitral tribunal shall include deadlines for
~submissions by the Patrties to the dispute and Third Parties.

4.  The timetable fixed by the arbitral tribunal shall provide for at

least one hearing for the Parties to the dispute to present their case to
the arbitral tribunal.
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5. The arbltral tribuhal shall regularly consult the Parttes to the
dispute and provide adequate opportunities for the development of a
mutua[ly agreed solutton to the dlspute

Rule 9 Suspenslon of proceedmgs

The Parties' to the dispute may agree that the arbltral tﬂbunal suspend
its work at any time for-a petiod not'exceeding twelve (12) months-from
the date of such agreement. Within this period, the suspended arbitral .

" proceedings shall. be-resumed-upon-the request of any Party to the
dispute. {f the work of the arbitral ‘tribunal has been continuously
suspended for more:than twelve (12) months, the arbitral tribunal shall
cease fo function unless the Parties to the dispute agree otherwise. ’

Rule 10:  Settlement or other grounds for termination

1. If, before the award is made, the Pames to the dispute agree on
a settlement of the dispute, the arbitral tribunal shall either issue an
order for the termination of the arbitral proceedings or; if requested by
the Parties to the dispute and accepted by the arbitral tribunal, record
the: settlement in the form of an arbitral award on agreed terms. The

- arbitral tribunal is not obliged to give reasons for such an award.

2. If, before the award is made, the continuation of the arbitral
'proceedings becomes unnecessary or impossible for any reason not
mentioned in Paragraph 1 of this Rule, the arbitral tribunal shall inform-

" the Parties to the dispute of its. intention to issue an- order for the
-termination of the arbitral proceedings. The arbitral tribunal shall have
the power to issue- such an order unless a Party to the dispute raises
just:ﬁable grounds for objection. .

3. Coples of the order for termination of the arbitral proceedings or
of the arbitral award on agreed terms, signed by the arbitrators, shall
be communicated by the arbitral tribunal to the Parties to the dtspute
the Secretary-General of ASEAN, the Third Parties, if any, and the
ASEAN Coordinating Council, where the arbitration is directed by the
ASEAN Coordinating Council.

Rule 11: Costs

1. Each Party to the dispute shall bear the costs of the arbitrator
appointed by it pursuant to Paragraph 2 of Rule 1 or by the Secretary-
General of ASEAN pursuant to Paragraph 3 of Rule 1, and its own
expenses and legal costs. _




o

FFICE U @0 g n§c Igé b fe Bus @) 1 1094 mﬁgéﬁs G0

1

2. The costs of the Chair of the. arbitral tribunal and other expenses
associated with the conduct of the arbitral proceedings shall be bome

-in equal parts by the Pames fo the dispute.

Rule 12: Place of. arb(tratlon

B P Unless the Pames to thé dxspute agree otherwise, the place of
arbitration shall be the ASEAN Seoretanat Jakarta, the Republic of

(ndonesla

2. The arbitral tnbdnal’may’"hold meetings for coﬁ'é;ijitatldﬁ éﬁidné
its members either at the place- of arbitration, -or at -any other p!aCe
where thls would mitigate the cost of such meetings -

: 3 The award shall be made at the place of arbztratlon

" Rule 13: Language
1. The language of arbitration sﬁall be English.

2. " The arbitral tribunal rﬁey order that any documents submitted in
- the course -of the arbitral proceedings, delivered .in their original
language, be accompariied by a translation into English.

Rule 14: Decisions

The decisions of the arbitral tribunal shall be taken by a majority vote of
its arbitrators. Where there is no majority, the Chatr of the arbitral

tnbunal shall have a castmg vote.
Rule 15: Default of appearance

If any Party to the dnspute does not appear before the arbitral tribunal
or fails to defend its case, the other Party to the dispute may request
the arbitral triburial to continue the arbitral proceedings and to make its
award. Absence of the Party to the dispute or failure of the Party to the
dispute to defend its ‘case shall not constitute a bar to the arbitral

proceedings.
" Rule 16: Pleas as to the jurisdiction of the arbitral tribunal

1. The arbitral tribunal shall have the power to rule on objections
that it has no jurisdiction.
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2. A plea that the arbitral tribunal does not have juhsdmt(on shall
" be rdised not. later than, the date of the first hear{ng of the arbitral

tnbunal

3. [n general, the arbitral tribunal should rule on a plea concerning
its jurisdiction as a preliminary question. However, the arbitral tribunal
may- proceed with- the arbltratlon sand - rule on such a. plea nn its fi nal

. award.

Rule 17‘ Award

11 . The award of- the at’bttrai tnbunal shall be made in wntmg and
confined to the subject-matter-of the dispute. The arbitral tribunal shall
set out in its award: (a) a descriptive section summarising the facts of
the case and the arguments cf the Parties to the dispute and Third
Parties, if any; and (b) its rulings on the interpretation or application of
. the ASEAN Charter or any ASEAN instruments cited by the Parties to
the dispute, and the reasons for such rulings. ,

2 Any member of the arbltral tribunal may attach a separate or
dassentlng ‘opinion to the award.

3. The award shall be signed by the arbitrators and shall contain
the date on which and the place where the award was made. The
award shall state the reason for the absenoe of the signature of any

. arbifrator,

4. 'Coples of the award signed by the arbitrators shall be
communicated by the arbitral tribunal to the Parties to the dispute and
to the Secretary-General of ASEAN.

5.  Where arbitration ‘is directed by the decision of the ASEAN
Coordinating Council pursuant to Article @ of this Protocol, the arbitral
tribunal shall notify the ASEAN.Goordinatirﬁg Council of its award.
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Annex 5

. RULES FOR REFERENCE OF
UNRESOLVED DISPUTES TO THE ASEAN SUMMIT

These Rules have been made pursuant to the Protocol to the ASEAN Charter on
Dispute Settlement Mechanisms signed on 8 April 2010 in Ha Noi (“the Protocol”)
and are annexed to the Protocol.

Rule 1

An unresolved dispute under the Protocol shall be referred to the ASEAN Summit
in the manner set out in the rules below.

Rule 2

A Party to the dispute may notify the ASEAN Coordinating Council of an
unresolved dispute where:

1. the Parties to the dispute fail to carry out the direction of the ASEAN
Coordinating Council as set out in Article 9 of the Protocol within 150 days in the
case of arbitration, and 45 days in the case of good offices, mediation or

" conciliation, from the date of receipt of notification from the ASEAN Coordinating
Council, or any extended timeline agreed to by the Parties;

2, the Parties to the dispute have carried out the direction of the ASEAN
Coordinating Council but the dispute remains unresolved; or

3. the ASEAN Coordinating Council is unable to reach a decision on how the
dispute is to be resolved pursuant to Paragraph 4 of Article 9 of this Protocol; or

4, the Parties to the dispute mutually decide that they are unable to resolve
the dispute through the application of dispute settlement mechanisms as provided
for under this Protocol which they have mutually agreed upon. .

Rule 3

1. Upon receipt of a notification of an unresolved dispute pursuant to Rule 2,
the ASEAN Coordinating Council shall inform all other Parties o the dispute of
such notification.

2. Before an unresolved dispute as mentioned in Rule 2 is referred to the
ASEAN Summit, the ASEAN Coordinating Council, within 45 days, may consider
suggesting, recommending or providing assistance, as appropriate, to the Parties
to the dispute to resolve the dispute through some other dispute settlement
mechanisms provided for under this Protocol.

3. Where the ASEAN Coordinating Council makes any suggestion or
recommendation or provides assistance to the Parties to the dispute pursuant to
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Paragraph 2 of this Rule, the Parties to the dispute may agree to resolve their
dispute through some other dispute settiement mechanism. In such a case, the
Parties to the dispute shall inform the ASEAN Coordinating Council of the
agreement and the outcome of the dispute settlement mechanism utilised by
them.

Rule 4

1. The ASEAN Coordinating Council shall refer the unresolved dispute to the
ASEAN Summit within 90 days of the receipt of the notification pursuant to Rule 2
or any timeframe as deemed appropriate by the ASEAN Coordinating Council
after the application of Paragraph 2 of Rule 3 or Paragraph 3 of Rule 3.

2. The reference to the ASEAN Summit pursuant to Paragraph 1 of this Rule,
shall be accompanied by a report of the ASEAN Coordinating Council to the
ASEAN Summit in order to facilitate the resolution of the dispute, and memoranda
or submissions prepared by the respective Parties to the dispute at initial process
of dispute settlement, if any.

3. The report of the ASEAN Coordinating Council to the ASEAN Summit shall
contain the following information:

‘(@) asummary of the dispute;
(b) actions taken by the Parties to the dispute to.resolve the dispute;

(c) actions taken by the ASEAN Coordinating Council to resolve the
dispute, including any action pursuant to Paragraph 2 of Rule 3;

(d) any recommendations which the ASEAN Coordinating Council may
wish to make to the ASEAN Summit on how the dispute may be
resolved (which may include a recommendation that the dispute be
referred to a panel of experts to advise the ASEAN Summit on the

. resolution of the dispute). i

Rule §

1. The Party to the dispute which has notified the ASEAN Coordinating
Council of an unresolved dispute pursuant to Rule 2 above may, at any time when
said Party considers that the dispute is no longer unresolved, withdraw its
notification to the ASEAN Coordinating Council.

2. The Parties to the dispute may, at any time, inform -the ASEAN
Coordinating Council that they wish to jointly withdraw the reference of their
unresolved dispute to the ASEAN Summit, with expressed explanation of such
withdrawal which may specify that the dispute is no longer unresolved or that the
dispute will be resolved in some other way.

%k ok sk sk ok %k ok 3k ok ok
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ANNEX 6

RULES FOR REFERENCE OF NON-COMPLIANCE TO
THE ASEAN SUMMIT

These Rules have been made for the purpose of the Protocol to the
ASEAN Charter on Dispute Settlement Mechanisms signed on 8 April 2010
in Ha Noi (“the Protocol”) and pursuant to Paragraph 2 of Article 27 of the
ASEAN Charter and are annexed to the Protocol.

Rule 1

(a) For the purpose of these Rules, “any Member State affected by non-
compliance” shall mean any ASEAN Member State that is a Party to the
dispute to which the instance of non-compliance relates.

(b) Any Member State affected by non-compliance with an arbitral award
or setflement agreement resulting from good offices, mediation or
conciliation under the Protocol, may refer the matter to the ASEAN Summit
for a decision, through notification to the ASEAN Coordinating Council.

Rule 2

Upon receipt of the notification of non-compliance pursuant to Rule 1, the
ASEAN Coordinating Council shall inform all other Member States that are
Parties to the dispute to which the instance of non-compliance relates of
such notification. '

Rule 3

(a) Before a non-compliance is submitted to the ASEAN Summit, the
ASEAN Coordinating Council shall attempt to facilitate consultations
amongst the Member States that are Parties to the dispute to which the
instance of non-compliance relates with a view to facilitating compliance
with the arbitral award or settlement agreement without reference to the
ASEAN Summit. Where such Member States have consulted amongst
themselves they shall report the outcome of the consultation to the ASEAN
‘Coordinating Council.
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(b) The ASEAN Coordinating Council may authorise the Chair of the
ASEAN Coordinating Council, or some other person, to facilitate the
consultations under Paragraph (a) of this Rule, and report to |t the outcome
of the consultations.

Rule 4

Any Member State affected by non-compliance may, at any time, withdraw
its referral of non-compliance to the ASEAN Summit made under
Paragraph (b) of Rule 1, including when that Member State is satisfied with
the outcome of the consultations under Rule 3. Such withdrawal shall be
made in writing.

Rule 5

(@) The ASEAN Coordinating Council shall refer the non-compliance to
the ASEAN Summit within 90 days of the receipt of the notification pursuaiit
to Rule 1 or within any other timeframe agreed by the Member States that
are Parties to the dispute to which the instance of non-compliance relates.

(b) The referral by the ASEAN Coordinating Council to the ASEAN
Summit of an instance of non-compliance shall be accompanied by a report
of the ASEAN Coordinating Council setting out the following:

(i)  the arbitral award or settlement agreement in question;

(i)  information provided by the relevant Parties to the dispute
to which the instance of non-compliance relates, on
actions taken to ensure compliance with the arbitral
award or settlement agreement in question;

(iiiy actions taken by the ASEAN Coordinating Council to
facilitate consultations;

(iv) reference to the report of the Secretary-General of
ASEAN submitted to the ASEAN Summit pursuant to
Paragraph 1 of Article 27 of the ASEAN Charter, if any;
and

(v) recommendations of the ASEAN Coordinating Council, if
any.
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